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Executive Summary

Over the past two decades, a clear and costly
pattern has emerged at the intersection of American
energy development and environmental law.

Major fossil fuel and energy infrastructure projects,
representing tens of billions of dollars in capital
investment have been systematically delayed,
fundamentally reshaped, or canceled outright
because of litigation under the nation’s bedrock
environmental statutes: the National Environmental
Policy Act (NEPA); the Clean Water Act (CWA); and
the Endangered Species Act (ESA). Itis essential
that Congress and the administration address the
unwarranted weaponization of all of these statutes.

While the use of all of these laws can impose
significant financial burdens and hurdles on the
targeted projects, one law stands out even more
than the others. Claims under ESA have consistently
proven to be the most powerful and decisive legal
instruments in determining project outcomes. And
while the focus of this study was on major fossil fuel
and energy infrastructure projects, ESA has been
similarly used to delay and stop major hydroelectric
dams, critical mineral mining, forest management,
nuclear plants and wind and solar infrastructure.

This comprehensive analysis looked at project
litigation from 2005-2025 for 17 major fossil

fuel projects with at least $500 million in capital
investment. Over two-thirds of these 17 major
projects requiring federal permits and review were
subject to litigation under ESA, NEPA, or CWA.

The outcomes of these legal challenges varied
dramatically depending on the statute invoked. NEPA
challenges, while causing delays, typically resulted in
court-ordered supplemental environmental analyses.
CWA challenges often led to enhanced mitigation
measures or rerouting. In stark contrast, ESA
challenges proved fatal to projects with a frequency
that reshaped the energy landscape.

Litigation-induced delays and
cancellations routinely doubled
or tripled project budgets.

Approximately 40% of all major projects challenged
under the ESA were ultimately canceled or indefinitely
delayed, representing tens of billions of dollars in
sunk costs and lost investment. This pattern was
particularly acute for interstate pipelines, where
roughly 78% of projects faced litigation that included
ESA-related claims and more than half of those
pipeline projects were ultimately defeated.

The economic consequences of this reactive,
litigation-driven approach to resolving conflicts
over threatened or endangered species have

been staggering. Litigation-induced delays and
cancellations routinely doubled or tripled project
budgets. The Mountain Valley Pipeline, for example,
saw its costs escalate from an initial estimate of
approximately $3.5 billion to a final cost of nearly
$9.7 billion."23 The Atlantic Coast Pipeline's budget
swelled from $4.5 billion to $8 billion before its
cancellation.”*The Keystone XL pipeline consumed
over $1.8 billion in sunk capital before its final permit
was revoked.® These are not isolated incidents but



emblematic of a systemic conflict that imposes
enormous costs on industry and creates profound
uncertainty for future infrastructure planning.

This report’s central economic finding, moreover,
reveals a profound disconnect between the cost of
conflict and the cost of conservation. The analysis
of U.S. Fish and Wildlife Service (USFWS) and
National Marine Fisheries Service (NMFS) recovery
plans demonstrates that the estimated cost to

fully recover the species at the heart of these legal
battles typically represents .025%-2% or less of

the project’s final value or sunk cost. The portfolio
of species that halted the $8 billion Keystone XL
pipeline could have been recovered for an estimated
$100 million—less than 1.25% of the sunk capital. The
species that triggered over $6 billion in overruns for

actions, and materially lower the volume of

the Mountain Valley Pipeline could have been fully
recovered for less than $30 million (or 0.5%).

This vast economic disparity highlights a critical
policy failure: the nation is spending billions on

conflict and delay to avoid spending millions on

proactive conservation.

Our analysis points to a clear policy opportunity

to de-riskinfrastructure development, provide
regulatory certainty, and achieve superior
conservation outcomes at a fraction of the current
economic cost. This report puts forth the following
recommendations.

1. Provide Stable, Predictable Funding for
State and Tribal Wildlife Agencies: Congress
should enact legislation like the Recovering
America's Wildlife Act (RAWA) to provide a
stable, permanent, annual funding to State
and Tribal Wildlife Agencies. This funding
should be directed toward both (1) voluntary,
non-regulatory recovery of ESA-listed species
and (2) proactive conservation of at-risk

species before ESA listing becomes necessary.

By improving baseline species conditions and
incentivizing early intervention, RAWA-style
funding would accelerate recovery timelines,
reduce the need for emergency regulatory

ESA-driven litigation. Strategic investment
upstream is far more cost-effective than
continued reliance on reactive, court-driven
enforcement downstream. ¢7

Establish a Statutory Safe Harbor for
Compensatory Mitigation: Congress should
modernize ESA’'s compensatory mitigation
framework by creating a statutory safe harbor for
major infrastructure developers that proactively
address all anticipated incidental take through
Service-approved Habitat Conservation Plans
(HCPs) or pre-conflict conservation agreements.
This reform would explicitly authorize the use

of third-party, trustee-managed mitigation
solutions, such as conservation banks and
advance-mitigation funds, and recognize
participation in these mechanisms as sufficient
mitigation under the statute.

To provide true regulatory certainty, the safe
harbor should establish clear, enforceable
standards and timelines for agency review,
landowner participation, and permit approvals.
Critically, Congress should replace the current
vague and litigation-prone requirement that
impacts be minimized and mitigated "to the
maximum extent practicable” with an objective,
science-based "no net loss" standard. This shift



would significantly reduce judicial second-
guessing, strengthen administrative records,
and give developers confidence that robust
mitigation investments will withstand legal
challenges.??

Create Market-Based Habitat Recovery Tax
Credits for Private Landowners: Congress
should complement regulatory reform with
positive incentives. One way to accomplish this
goalis by establishing market-based habitat
recovery tax credits for private landowners

who voluntarily undertake conservation actions
benefiting ESA-listed and at-risk species.
Because more than 80% of listed species exist
on private lands, recovery is impossible without
landowner participation. Yet absent meaningful
incentives and regulatory certainty, landowners
often avoid conservation investments altogether.

Modeled on Senator Crapo’s bipartisan
Endangered Species Recovery Act, these
credits should reward both long-term habitat
protection and active restoration, while
providing participating landowners with
statutory safe harbor protections against new
or expanded regulatory obligations or litigation.
By transforming endangered species from a
regulatory liability into a tangible economic

asset, this approach would unlock large-scale
private conservation, accelerate recovery
outcomes, and further reduce the volume and
intensity of ESA litigation over time.

Scale Private-Lands Species Recovery Through
the National Fish and Wildlife Foundation:
Consistent with Recommendation #1, Congress
should complement increased baseline funding
for State and Tribal wildlife agencies by
resourcing the National Fish and Wildlife
Foundation (NFWF), a congressionally
chartered, non-regulatory organization, to serve
as the principal national intermediary for
private-lands conservation under the ESA.

Together, these reforms can transform
the current adversarial paradigm into a
collaborative one.

Given landowner resistance to federal regulatory
programs and limited state outreach capacity,
NFWF is uniquely positioned to deliver voluntary
conservation at scale on private and working lands.
Sustained, increased funding would allow NFWF to
leverage significant private and philanthropic
donations, typically generating two to three dollars
in non-federal match for every federal dollar
invested, thereby accelerating species recovery,
reducing litigation risk, and supporting timely
delivery of energy and infrastructure projects
consistent with congressionalintent.

Together, these reforms can transform the current
adversarial paradigm into a collaborative one,
where investment in species recovery becomes
the most efficient path to regulatory certainty.

It will not solve all the issues, as opponents of
developments will still seek every tool to delay

or cancel projects. But it will make it much more
difficult for those opponents to be successful - a
win for the country's energy system and a win for
endangered or threatened species.
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Chapter 1: Introduction and Methodology

1.1 THETWO-DECADE IMPASSE:
ENERGY, ECOLOGY, AND THE COURTS

The period from 2005 to 2025 in the United States
was defined by a profound and often contentious
national dialogue concerning the future of

its energy systems. Spurred by technological
advances in hydraulic fracturing that unlocked

vast new reserves of oil and natural gas, the nation
experienced an infrastructure boom aimed at
transporting these resources from inland production
basins to coastal refineries, power plants, and
export terminals. This build-out also coincided with
a growing urgency to address climate change, a
deepening appreciation for the nation's imperiled
biodiversity, and the fact that only 3% of the almost
1,500 listed species have achieved recovery status.

Majorinfrastructure projects—sprawling pipelines,
massive offshore lease sales, and new export
facilities—became the primary battlegrounds where
these competing imperatives clashed. The legal and
regulatory frameworks established decades earlier
were put to the test as developers, environmental
organizations, tribal nations, and landowners
engaged in protracted battles in federal agencies
and courtrooms. The legal architecture of this
conflict has rested primarily on three landmark
statutes: the National Environmental Policy Act of
1970 (NEPA), the Clean Water Act of 1972 (CWA),
and the Endangered Species Act of 1973 (ESA).

For two decades, these laws have formed a legal
gauntlet through which every major fossil fuel
project must pass, and the outcomes have been
anything but certain. Environmental litigation

adds layers of expense and delay, making projects
prohibitively expensive to complete.

1.2 THESIS: THE DECISIVE ROLE OF THE
ESAAND THE ECONOMIC CASE FOR
BEING PROACTIVE

This report presents a comprehensive analysis of this
two-decade period of conflict. Its central thesis is

twofold. First, among the key environmental statutes,
the ESA has emerged as a uniquely powerful and
decisive legal tool, weaponized for the purpose of
opposing energy infrastructure projects. Unlike the
procedural requirements of NEPA or the water-quality-
focused provisions of CWA, ESA contains substantive,
non-discretionary mandates that grant federal courts
clear authority to halt projects that purportedly pose

a threat to the continued existence of a listed species.
Today, the U.S. has 906 listed endangered species and
457 threatened species, spanning all flora and fauna,
with an additional 50 proposed species moving through
the regulatory pipeline. As this report will demonstrate
through extensive case-study analysis, this substantive
power has made ESAthe leading cause of outright
project cancellations and indefinite delays for major
fossil fuelinfrastructure.

Environmental litigation adds layers
of expense and delay, making projects
prohibitively expensive to complete.

Second, this report advances a critical economic
argument: the prevailing reactive approach to
managing conflicts between infrastructure and
endangered species is profoundly irrational and
inefficient. The current paradigm, in which species
impacts are often inadequately addressed until late
in the permitting process and ultimately resolved
through costly, multi-year litigation, has resulted

in tens of billions of dollars in economic losses.

These losses, in the form of project cost overruns

and sunk capital for canceled ventures, dwarf the
comparatively modest sums that would be required
to fund proactive, recovery programs for the species
at the center of these disputes. By quantifying this
economic disparity, this report makes the case that
proactive, fully-funded species conservation is not an
impediment to development, but rather the most cost-
effective strategy for achieving regulatory certainty
and de-risking essential infrastructure projects.



1.3 SCOPE AND METHODOLOGY

To build a robust empirical foundation for this analysis,
this report examined 17 major fossil fuelinfrastructure
projects in the United States that were proposed,
permitted, litigated, and either built or canceled
between January 1, 2005, and December 31, 2025.

1.3.1 Project Categories Analyzed

The study focused on projects with a capital
investment exceeding $500 million that required a
federal permit or approval, thereby triggering review
under NEPA and other environmental statutes. The
projects were grouped into four primary categories:

#* Pipelines: Large-scale interstate oil and natural
gas pipelines subject to certification by the Federal
Energy Regulatory Commission (FERC), permits
from the U.S. Army Corps of Engineers (Corps)
under CWA, and occasionally various rights-of-way
from agencies like the Bureau of Land Management
(BLM) and the U.S. Forest Service (USFS).

#* Offshore Oiland Gas: Federal lease sales and
associated exploration and development plans
in the Outer Continental Shelf, primarily in the
Arctic (Beaufort and Chukchi Seas) and the Gulf
of America, overseen by the Department of the
Interior's Bureau of Ocean Energy Management
(BOEM).

#* Power Plants & Coal Mines: Major new surface
orunderground coal mines, significant mine
expansions, or new coal-fired power plants
requiring federal permits from the Office of Surface
Mining Reclamation and Enforcement (OSMRE) or
the Environmental Protection Agency (EPA).

#* LNG Terminals: Large-scale liquefied natural gas
(LNG) export facilities and their dedicated pipeline
infrastructure, which are subject to approval by
FERC under the Natural Gas Act.

1.3.2 Data Sources and Collection

A multi-source methodology was employed to
construct a comprehensive dataset for each project
meeting the inclusion criteria. This methodology
ensured a cross-verification of facts and a deep
understanding of the legal, economic, and biological
factors at play. Sources included:

#* Legal Documents: Federal and appellate court
decisions were sourced from the Public Access
to Court Electronic Records (PACER) system and
legal databases. Key agency documents, including
Records of Decision, Environmental Impact
Statements (EIS), Biological Opinions (BiOps), and
Incidental Take Statements (ITS), were obtained

from agency websites and the Federal Register. 1%
11,12,13

#* Government Reports: Authoritative reports from
the Congressional Research Service (CRS) and
the Government Accountability Office (GAO)
provided crucial context on ESAimplementation,
infrastructure permitting timelines, and inter-
agency consultation processes. 15161718

* Litigation Databases: To ensure a comprehensive
inventory of relevant cases, the report cross-
referenced project litigation histories with publicly
available databases maintained by academic
institutions and non-governmental organizations,
including the Sabin Center for Climate Change
Law at Columbia Law School, Earthjustice, and the

Southern Environmental Law Center (SELC).1%.20,
21,22,23

#* Species Recovery Plans: Official recovery plans,
recovery outlines, and five-year status reviews for
allimplicated endangered or threatened species
were sourced directly from the U.S. Fish and
Wildlife Service (USFWS) and National Marine
Fisheries Service (NMFS). These documents
provided the official, agency-estimated costs for
species recovery. 2425,26,21,28,29,30,31,32



#* Industry and Media Reports: Financial data,

including initial cost estimates and final or sunk
costs, were compiled from company investor
reports, filings with the Securities and Exchange
Commission (SEC), and extensive reporting from
specialized news outlets such as E&E News,
Reuters, and major national newspapers.

1.3.3 Data Coding and Analysis

For each projectincluded in the study, a consistent
set of variables was tracked to allow for systematic
comparison and aggregation. These variables

included:

a. Project name, type, and primary developer.

b. Initial projected capital cost and in-service date.

c. Finalcostupon completion or total sunk cost
upon cancellation.

d. Atimeline of major permitting and litigation events.

e. The primary statutes under which the project
was litigated (NEPA, CWA, ESA).

f. The specific endangered or threatened species
implicated in ESA litigation.

g. The estimated total cost of recovery for each
implicated species, as documented in official
recovery plans.

h. The final disposition of the project (completed,
completed with major modifications/mitigation,
indefinitely delayed, or canceled).

The objective of this coding and analysis was to

move beyond anecdotal evidence and empirically
demonstrate the disproportionate impact of ESA
litigation on project outcomes and to quantify

the stark economic disparity between the costs
generated by these conflicts and the far smaller costs
required for proactive conservation solutions.



Chapter 2: The Legal Gauntlet

An Overview of Fossil Fuel Project Litigation (2005-2025)

2.1 THE STATUTORY LANDSCAPE:
NEPA, CWA, AND ESA

The development of any major energy infrastructure
projectin the U.S. is governed by a complex web of
federal and state laws. At the federal level, three
statutes have proven most consequential in shaping
project timelines, costs, and ultimate viability.
Understanding their distinct functions is critical to
deciphering the patterns of litigation over the past
two decades.

#* The National Environmental Policy Act (NEPA):
Often called the “magna carta” of environmental
law, NEPAis fundamentally a procedural statute.

It does not mandate a particular environmental
outcome. Instead, it requires federal agencies

to undertake a detailed analysis of the potential
environmentalimpacts of their major actions, such
asissuing a permit for a pipeline, before making

a decision. This process, which requires public
disclosure and engagement, is meant to ensure
informed decision-making.33 Litigation under NEPA
typically alleges that an agency's Environmental
Impact Statement (EIS) is inadequate, for
instance, by failing to consider a reasonable

range of alternatives or by insufficiently analyzing
cumulative or downstream impacts. A successful
NEPA lawsuit rarely kills a project directly. The
standard judicial remedy is to remand the EIS to
the agency for additional analysis, a process that
can add years of delay and significant cost but does
not, initself, forbid the project from eventually
proceeding. 3435

#* The Clean Water Act (CWA): CWA establishes
the basic structure for regulating discharges of
pollutants into the waters of the U.S. For linear
infrastructure like pipelines, two sections are
paramount. Section 404 requires a federal permit
from the U.S. Army Corps of Engineers for any
activity involving the discharge of dredged or fill

materialinto jurisdictional wetlands and streams.
Critically, Section 401 gives states the authority to
review any federal permit to certify that the project
will comply with state water quality standards.
This provision grants states powerful veto power.
If a state denies a Section 401 water quality
certification, the federal permit cannot be issued.
Litigation under CWA ofteninvolves challenges

to a state's denial of a Section 401 certification or
legal attacks on the adequacy of a federal Section
404 permit. Successful CWA challenges can lead to
project cancellation, as seen with the Constitution
Pipeline, but more often result in rerouting or the
imposition of more stringent mitigation measures
to protect specific water bodies. 36:37

#* The Endangered Species Act (ESA): Unlike
NEPA, ESAis a substantive statute with powerful,
unambiguous commands. Its stated purpose is
to conserve endangered and threatened species
and the ecosystems upon which they depend.
Section 9 contains a broad prohibition on the
“take"” of any listed animal species, with “take”
defined as to harass, harm, pursue, hunt, shoot,
wound, Kill, trap, capture, or collect. Section 7
imposes a duty on all federal agencies to ensure,
in consultation with the USFWS or NMFS, that any
action they authorize, fund, or carry out is “not
likely to jeopardize the continued existence” (aka
“jeopardy determination”) of any listed species or
resultin the "destruction or adverse modification”
of its designated critical habitat.'%38 |f a court finds
that an agency's analysis, set forth in a Biological
Opinion, is scientifically flawed, arbitrary, or
capricious, the court can vacate the permit and
enjoin the project. Because the "no jeopardy”
standard is an absolute substantive requirement,
asuccessful ESA challenge can create an
insurmountable legal barrier, leading directly to a
project's cancellation. 1537



In order to understand how these statutes have
been used and shaped the litigation landscape,
one must also consider the evolving context of

judicial scrutiny and legal standards applied to

federal questions.

The recent Supreme Court decision in Loper Bright
Enterprises v. Raimondo, 603 U.S. 369 (2024)
(Loper Bright) fundamentally altered the legal
landscape governing environmental permitting
and species protection by eliminating judicial
deference to agency interpretations of ambiguous
statutes. For decades, courts applying a legal
principle known as Chevron deference generally
upheld reasonable agency interpretations of terms
embedded throughout the Endangered Species Act,
including highly consequential standards such as
"jeopardy,” “adverse modification,” and mitigation
requirements “to the maximum extent practicable.”

However, in the post-Loper Bright environment,
courts will now independently interpret these
statutory provisions, inviting far greater litigation
risk, inconsistent outcomes across jurisdictions,
and intensified forum shopping by project
opponents. Rather than deferring to expert
wildlife agencies, it is likely that judges will
increasingly substitute their own interpretations
of ESA obligations, increasing uncertainty for
developers, landowners, and conservation
planners alike. Absent congressional
clarification, Loper Bright is likely to exacerbate
regulatory instability under ESA, making
proactive, clearly defined statutory safe harbors
and objective mitigation standards essential to
protect both species recovery efforts and lawful
infrastructure development.

2.2 AQUANTITATIVE ANALYSIS OF
LITIGATION OUTCOMES

This report’s analysis of major fossil fuel projects

from 2005 to 2025 reveals that litigation has become
a standard feature of the development process. Over
two-thirds of all projects meeting the study's criteria

were the subject of at least one lawsuit filed under
NEPA, CWA, or ESA. However, the ultimate impact of
this litigation varied significantly based on the legal
claims that proved most successful.

Energy projects were the second most common
subject of NEPA litigation between 2013 and 2022,
trailing only public lands management projects.
These lawsuits imposed an average delay of 3.9
years on both fossil fuel and clean energy projects.
Yet, federal agencies ultimately prevailed in
approximately 71% of these cases.3* This dynamic
suggests that NEPA litigation often functions as

a tactic of attrition. Even if a lawsuit is unlikely to
succeed on its merits, the multi-year delay itimposes
can escalate project costs to the point of unviability,
effectively achieving the opponents’ goals through
economic pressure rather than a legal victory. The
primary outcome of a successful NEPA claim is
typically a remand for more review and paperwork,
not a permanentinjunction.

CWA litigation, particularly surrounding Section 401
certifications, has proven to be a more formidable
obstacle, empowering states to block projects that have
secured federal approval. However, these denials are
often project-specificand can sometimes be overcome
through rerouting or revised mitigation plans.

Itis litigation under ESA that has had the most
decisive and terminalimpact. This report finds that
approximately 40% of major fossil fuel projects that
faced a significant, merits-based ESA challenge were
ultimately canceled or indefinitely delayed. This high
rate of failure stems from the substantive nature of
the Act. When a court vacates a Biological Opinion
(BiOp), itis not merely a procedural setback; itis a
finding that the federal government has purportedly
failed in its statutory duty to ensure the survival of

a protected species. Without a valid BiOp and its
accompanying Incidental Take Statement, a project
cannot legally proceed, and agencies have often
found it impossible to produce a new analysis that
can withstand the high level of judicial scrutiny
applied in these cases.
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2.3 SECTOR-SPECIFIC VULNERABILITIES

The legalrisks posed by these statutes have
manifested differently across the fossil fuelindustry,
reflecting each sector's unique environmental
footprintand geographic location:

1.

Pipelines: As linear projects that cross hundreds
of miles of diverse habitats and thousands of
water bodies, interstate pipelines are uniquely
vulnerable to all three statutes. Their extensive
land disturbance footprint frequently brings
them into conflict with the habitats of listed
species, making them prime targets for ESA
litigation. This analysis found that approximately
78% of major interstate pipeline projects
proposed since 2005 faced ESA-related legal
challenges, and 40% or nearly half of those
were ultimately defeated by them. A2023 study
found that pipelines had a 50% litigation rate
overall, among the highest of any infrastructure
category.®

Offshore Oil & Gas: The offshore sector’s
primary vulnerability lies in the rich but fragile
marine ecosystems where it operates. Federal
lease sales in the Arctic and the Gulf of America
have been repeatedly challenged and vacated by
courts due to inadequate ESA analysis of impacts
on marine mammals, such as the polar bear and
the critically endangered Rice's whale, as well as
sea turtles and migratory seabirds. 10:40.41,42

3. Coal Mines & Power Plants: While the decline

of the coal industry has been largely driven by
economic and market forces, environmental
litigation has accelerated the closure of existing
plants and prevented the construction of new
ones. ESA litigation played a centralrolein

the cancellation of the proposed $3 billion
Desert Rock power plantin New Mexico, where
concerns over mercury deposition in the habitat
of endangered fish proved decisive. 4344

LNG Terminals: As large coastal facilities often
require extensive new pipeline infrastructure,
LNG terminals face a combination of legal

risks. The $10 billion Jordan Cove LNG project
in Oregon was canceled after a decade-long
battle in which ESA challenges over impacts to
protected salmon habitat were intertwined with
state-level permit denials under CWA and the
Coastal Zone Management Act.“%46 This pattern,
where federal ESA litigation creates the legal
and political leverage for states to deny their
own permits, represents a powerful combination
that has proven fatal to multiple projects.



Chapter 3: Anatomy of Conflict

In-Depth Pipeline Case Studies

The interstate pipeline sector provides the

most compelling and consistent evidence of the
Endangered Species Act’s decisive role in shaping
infrastructure outcomes. The following case
studies dissect the legal, economic, and biological
dynamics of the most significant pipeline conflicts of
the past two decades, illustrating a clear pattern of
litigation-driven cost escalation and project failure,
and highlighting the profound economic disparity
between conflict and conservation.

3.1 KEYSTONE XL PIPELINE:
THE ARCHETYPE OF ESA-DRIVEN
CANCELLATION

3.1.1 Project Profile

Proposed in 2008 by TransCanada (now TC Energy),
the Keystone XL pipeline was to be a 1,179-mile,
36-inch diameter pipeline designed to transport up to
830,000 barrels of crude oil per day from the oil sands
of Alberta, Canada, to Steele City, Nebraska. There,

it would connect with existing pipelines serving
refineries on the U.S. Gulf Coast. The project’s initial
cost was estimated at approximately $5.4 billion,

and it became one of the most politically contentious
infrastructure projects in modern American history.®
TC Energy had already incurred $1.8 billion in sunk
costs before the project was canceled, at a time
when total projected costs had escalated to nearly $8
billion.

3.1.2 Litigation Deep Dive

From itsinception, Keystone XL faced a torrent

of legal challenges from a broad coalition of
environmental groups, tribal nations, and
landowners. While litigation touched on numerous
issues, including climate impacts under NEPA

and property rights, the ESA claims proved to be
among the most legally potent. Lawsuits filed by
organizations such as the Center for Biological
Diversity and Friends of the Earth argued that the

project’s approvals by the U.S. Department of State
and the USFWS were predicated on legally deficient
ESA consultations. 4“8 The pipeline's proposed route
crossed the critical habitat and migratory corridors of
several federally protected species, including:

1. Whooping Crane: The world's last wild,
migratory flock of this critically endangered
bird flies directly over the pipeline’s path in
Nebraska. Concerns focused on the risk of
collisions with new power lines required for
pipeline pump stations and the potential for oil
spills to contaminate vital stopover habitat in the
Platte River basin. 4%50

2. Pallid Sturgeon: This endangered riverine fish,
found in the Missouri and Yellowstone Rivers,
was threatened by potential spills at major river
crossings. 4950

3. Piping Plover and Interior Least Tern: These
threatened shorebirds nest on sandbars and
riverbanks along the pipeline route, making their
habitat vulnerable to construction disturbance
and contamination.*’

4. American Burying Beetle: This endangered
insect, which relies on specific soil and carrion
conditions, was threatened by the direct
habitat destruction caused by trenching and
construction along the pipeline's right-of-way in
Nebraska and South Dakota. #%°!

A pivotal legal moment occurred in November
2018 when the U.S. District Court for the District of
Montanaissued an injunction halting the project.
The court found that the government’s 2017
environmental review was inadequate, in part
because it failed to properly analyze cumulative
impacts and relied on an outdated 2014 BiOp that
did not fully account for the project’s risks to listed
species, thereby violating the ESA. This decision
vacated a crucial nationwide permit from the Corps



and sent the agencies back to the drawing board,
demonstrating the power of the ESA to halt a project
on substantive grounds.

3.1.3 Economic Fallout

The multi-year legal and regulatory battle exacted

a devastating financial toll. By the time President
Biden revoked the project’s cross-border permit on
his first day in office in January 2021, TC Energy had
already incurred approximately $1.8 billion in sunk
costs.® The Government of Alberta, which had made
a significant equity investment and provided loan
guarantees in a bid to jumpstart construction, lost an
estimated $1.3 billion.253 On June 9, 2021, TC Energy
officially terminated the project, resulting in a total of
at least $3.1 billion in lost capital.

The multi-year legal and regulatory battle
exacted a devastating financial toll.

3.1.4 The Conservation Alternative

The economic loss associated with Keystone XL's
cancellation stands in stark contrast to the modest
costs required to achieve full recovery for the species
atthe center of the legal conflict. Based on official
USFWS recovery plans:

1. The total estimated cost for the recovery of the
pallid sturgeon is $239.2 million and $30 million
inthe project area.?

2. The 1996 revised recovery plan for the Atlantic
Coast piping plover estimated a cost of $7.4
million over its first three years, with ongoing
costs thereafter.2

3. The 1991 recovery plan for the American burying
beetle estimated a total recovery cost of $1.38
million.>*

4. While the 2007 international recovery plan
for the whooping crane does not provide a
single total cost, the scale of ongoing activities
suggests a multi-decade investment in the tens
of millions of dollars, not billions.

Agenerous, aggregate estimate for the full recovery
of all four key species would be approximately $100
million. This figure, representing a permanent
conservation solution, amounts to 3% of the $3.1
billion in capital that was ultimately lost on the project.

3.2 ATLANTIC COAST PIPELINE:
THE FOURTH CIRCUIT'S STAND

3.2.1 Project Profile

The Atlantic Coast Pipeline (ACP) was a 600-mile
natural gas pipeline proposed as a joint venture
primarily between Dominion Energy and Duke
Energy. Designed to transport natural gas from the
Marcellus Shale in West Virginia through Virginia

to markets in North Carolina, the project had an
initial cost estimate of $4.5 to $5.1 billion." 455 By the
time the project was cancelled, the cost estimates
had escalated to $8 billion, with the two companies
having invested over $3.4 billion.

3.2.2 Litigation Deep Dive

The ACP became a case study in the power of
focused, expert litigation under the ESA. Led by the
Southern Environmental Law Center, a coalition

of environmental groups repeatedly challenged

the project’s federal permits in the U.S. Court of
Appeals for the Fourth Circuit.>¢ Those groups were
successful, as the court twice vacated the BiOp and
Incidental Take Statement issued by the USFWS. In
alandmark July 2019 decision, the court found the
agency's analysis to be “arbitrary and capricious.” ™
>"The court’s opinion dissected the agency'’s failures
for each of the four key species atissue:

1. Rusty Patched Bumble Bee: The court found
that the USFWS's “no jeopardy” conclusion
was based on a flawed nest density calculation
thatignored the best available science and
contradicted the agency's own evidence about
the species’ precarious status.™

2. Clubshell Mussel: The USFWS had dismissed the
importance of the impacted mussel population
by claiming it was not reproducing. The court



rejected this logic, finding no legal basis
for deeming a non-reproductive population
expendable under the ESA.M

3. Indiana Bat: The court found that the USFWS's
Incidental Take Statement for the endangered
bat was unenforceable because it failed to set
a clear, numeric limit on take and instead relied
on a vague “habitat surrogate” that did not have
a clear causal link to the actual harm the species
would suffer.1.58

4. Madison Cave Isopod: Similarly, the take limit for
this rare, cave-dwelling crustacean was found to
be arbitrary because the habitat surrogate used
was too small and not rationally connected to the
full scope of potential impacts.™%?

The Fourth Circuit's rulings established a high standard
forjudicial review of agency actions under the ESA.
The court signaled that it would not defer to agency
conclusions that were scientifically weak, internally
inconsistent, or based on speculative mitigation
measures. This judicial scrutiny proved to be an
insurmountable obstacle for the pipeline's developers.

3.2.3 Economic Fallout

Faced with the vacatur of essential permits and

the prospect of years of additional review and
litigation with no guarantee of success, the project’s
developers made a stunning announcement in July
2020. Citing "ongoing delays and increasing cost
uncertainty,” Dominion and Duke canceled the
project entirely. By that point, the estimated cost had
soared to $8 billion, with an estimated $3.4 billion
already spent on legal fees, permitting, and partial
construction. 460,115

3.2.4 The Conservation Alternative

Once again, the economic cost of the conflict far
exceeded the cost of a conservation solution.
According to USFWS recovery plans:

1. The total estimated cost for the recovery of the
rusty patched bumble bee was $16.5 million.28

2. The 2007 draft recovery plan for the Indiana
bat outlined numerous actions, with the most
expensive items totaling in the tens of millions
over many years, not hundreds of millions.?’

3. Therecovery plan for the clubshell mussel
estimated a total cost of $2.7 million.¢

4. Therecovery plan for the Madison Cave isopod
estimated a total cost of $419,000.30

A comprehensive, fully-funded recovery program
forall four species could have been implemented
for well under $50 million—a sum amounting to
approximately 0.6% of the $8 billion project cost at
the time of cancellation.

3.3 MOUNTAIN VALLEY PIPELINE: A
PYRRHIC VICTORY THROUGH POLITICAL
INTERVENTION

3.3.1 Project Profile

The Mountain Valley Pipeline (MVP) is a 303-mile,
42-inch diameter natural gas pipeline running from
northwestern West Virginia to southern Virginia.
When construction beganin 2018, its initial cost was
estimated at $3.5 billion with an in-service date later
that year."¢2 The project was eventually completed
six years later for a total of $9.7 billion.

3.3.2 Litigation Deep Dive

The MVP's legal trajectory mirrored that of the
Atlantic Coast Pipeline, with the Fourth Circuit
serving as the primary judicial arbiter. Environmental
groups repeatedly challenged permits issued by

the USFWS and the U.S. Forest Service. The court
consistently sided with the challengers, vacating the
project’s Biological Opinion on multiple occasions
due to flawed analyses for several endangered
species, including:

1. Candy Darter and Roanoke Logperch: In a
February 2022 ruling, the court found that
the FWS had failed to adequately evaluate
the impacts of climate change and increased
sedimentation on these two endangered fish.12.63



2. Indiana Bat and Northern Long-Eared Bat:
Multiple challenges focused on the agency's
failure to properly account for impacts to these
endangered bats from forest clearing along the
pipeline route.

These legal victories created a cycle of permit-
litigate-vacate that halted construction for years. The
project was only able to break this impasse through
extraordinary political means. In June 2023, as part
of the Fiscal Responsibility Act, Congress included a
provision (Section 324) that legislatively approved all
remaining permits for the MVP and stripped federal
courts of jurisdiction to review them.% While the
Fourth Circuit initially issued a stay even after the law
was passed, the U.S. Supreme Court quickly vacated
that stay, allowing construction to resume.%

Even when a project is ultimately

completed, the reactive, litigation-

based approach imposes massive,
avoidable economic costs.

3.3.3 Economic Fallout

The political victory came at an enormous price.

The years of legal battles, work stoppages, and
compliance with evolving permit requirements
caused the project’s cost to skyrocket. From an initial
budget of $3.5 billion, the final cost upon completion
in 2024 was reported to be $9.7 billion.23 The cost
overruns directly attributable to the protracted
environmental conflict exceeded $6 billion.

3.3.4 The Conservation Alternative

The cost of recovering the species that were the
subject of the MVP’s legal troubles is, by comparison,
negligible.

1. While afinalrecovery plan with a total cost for
the candy darter has not been published, federal
funding announcements forits recovery are less
than $5 million.6566

2. The 1992 recovery plan for the Roanoke logperch
estimated a total 10-year cost of $563,000.¢7

Recovery costs for the bat species are in line with
those detailed for the ACP.

A combined recovery cost for allimplicated species is
conservatively estimated to be less than $30 million.
This amount is less than 0.5% of the $6.2 billion in
cost overrunsincurred by the project. The MVP case
demonstrates that even when a projectis ultimately
completed, the reactive, litigation-based approach
imposes massive, avoidable economic costs.

3.4 DAKOTA ACCESS PIPELINE: A NEPA-
AND TREATY-DOMINATED CONFLICT

3.4.1 Project Profile

The Dakota Access Pipeline (DAPL) isa 1,172-mile,
30-inch diameter pipeline transporting crude oil
from the Bakken shale formation in North Dakota

to a terminalin Patoka, Illinois. The project’s initial
cost was $3.8 billion, but eventually escalated to $7.5
billion attributed largely to litigation delays.686%70

3.4.2 Litigation Deep Dive

DAPL serves as an important counterpoint in this
analysis. While it faced intense opposition and litigation,
the legalarguments that proved most effective

were not primarily based on the ESA. Scientists and
conservation groups did raise concerns about the

risks an oil spill would pose to the endangered pallid
sturgeon at the pipeline’s Missouri River crossing.”’
However, the central legal battle, led by the Standing
Rock Sioux Tribe, focused on two other areas:

1. Treaty Rights: The Tribe argued that the pipeline’s
route crossed lands subject to its treaty rights and
threatened sacred cultural sites.

2. NEPAViolations: The Tribe's most successful
legal claim was that the Corps violated NEPA
by failing to prepare a full Environmental
Impact Statement for the pipeline’s crossing
under Lake Oahe, a critical water source for the
reservation.”?
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3.4.3 Outcome

Ina major ruling, the U.S. District Court for the
District of Columbia agreed with the Tribe, finding the
Corps' environmental analysis legally insufficient.
The court vacated the key federal easement for the
Lake Oahe crossing and ordered the Corps to prepare
a full EIS.”? Despite this, the pipeline was completed
during a change in presidential administrations

and remains operational today, though its legal
status is precarious pending the completion of the
court-ordered EIS. The project’s final cost, inflated
by protests, security, and legal delays, has been
estimated at $7.5 billion, nearly double its initial
budget.”3 DAPL demonstrates that while the ESA

is a uniquely powerful tool, project opponents will
strategically deploy the legal arguments, whether
based in NEPA, treaty law, or the CWA, that are best
supported by the specific facts of a project.

3.5 CONSTITUTION PIPELINE: THE
FEDERAL-STATE VISE

3.5.1 Project Profile

The Constitution Pipeline was a proposed 125-mile
natural gas pipeline from Pennsylvania to New York,
with an initial cost of approximately $750 million.775

3.5.2 Litigation and Outcome

The Constitution Pipeline exemplifies a powerful
dynamic where federal and state environmental

laws work in tandem to defeat an infrastructure
project. The project faced federal-level ESA litigation
over potential impacts to the northern long-eared
bat.”” This federal scrutiny created a high-risk legal
environment and appears to have emboldened state
regulators.

The ultimate cause of death for the project was
the denial of a state-level Section 401 water
quality certification. New York’'s Department of
Environmental Conservation denied the permitin
2016, citing water quality concerns. That decision
was later upheld by the Second Circuit Court of

Appeals.3¢ After years of failed legal and regulatory
battles, the project was officially canceled in 2020.
The Williams Companies, a principal partnerin the
project, reported a loss of $354 million on the project
in2019 alone.”

3.6 PERMIAN HIGHWAY PIPELINE:
NAVIGATING TO COMPLETION THROUGH
MITIGATION

3.6.1 Project Profile

The Permian Highway Pipeline (PHP) is a 430-mile,
$2 billion natural gas pipeline across central Texas.’®

3.6.2 Litigation and Outcome

The PHP demonstrates that significant ESA litigation
need not be a death sentence fora project. The
pipeline was sued by a coalition of local governments
and environmental groups over risks to the Edwards
Aquifer and several endangered species, including
the golden-cheeked warbler and the Barton Springs
and Austin blind salamanders.80.81

Unlike the developers of canceled projects, the
proponents of the PHP successfully navigated

the legal challenges. While courts did not grant
injunctions to halt construction, the litigation forced
the developer, Kinder Morgan, to the negotiating
table. The company committed to approximately $50
million in enhanced mitigation measures, including
funding for habitat conservation. The pipeline was
ultimately completed and is now in service. This
case illustrates that when developers are willing to
investin concrete, meaningful mitigation early in the
process, it is possible to resolve ESA conflicts and
proceed with construction.

3.7 BAYOU BRIDGE PIPELINE:
NAVIGATING TO COMPLETION

3.7.1 Project Profile

The Bayou Bridge Pipeline is a 163-mile, $750 million
crude oil pipeline in Louisiana.””



3.7.2 Litigation and Outcome

The Bayou Bridge Pipeline serves as another
example of a project successfully navigating
environmental litigation. The project was challenged
over its route through the ecologically sensitive
Atchafalaya Basin, which raised numerous
environmental concerns.8283

Despite these legal challenges, the project
proponents, unlike those of Keystone XL or the ACP,
were able to manage the legal process without
receiving a project-halting injunction. The pipeline
was ultimately completed and is now in service.
This case reinforces the lesson that litigation, while
a significant hurdle, can be overcome, allowing for
project completion.

3.8 THE RUBY PIPELINE: AMODEL FOR
PROACTIVE RESOLUTION

3.8.1 Project Profile
The Ruby Pipeline is a 678-mile natural gas pipeline

running from Wyoming to Oregon, completed in 2011.

Its initial cost was approximately $3.5 billion.

3.8.2 The Proactive Model

The Ruby Pipeline stands out as the premier example
of a successful, proactive approach to resolving
potential environmental conflicts. The pipeline’s
route crossed hundreds of miles of prime habitat
for the greater sage-grouse, a species that was a
candidate for ESA listing at the time and a major
focus of conservation groups. Anticipating that this
would become a flashpoint for litigation that could
delay or derail the project, the developer, Ruby
Pipeline LLC, engaged in a novel settlement before
major legal battles began.8*

3.8.3 The Sagebrush Habitat Fund

The core of the agreement was the creation of the
Sagebrush Habitat Conservation Fund. Ruby Pipeline
LLC agreed to pay $15 million over ten years into this
independent, non-profit fund . The fund's mission
is to finance voluntary conservation projects that

protect and restore sagebrush habitat throughout
the American West. In exchange for this substantial
commitment to conservation, the Western
Watersheds Project, a key potential litigant, agreed
not to oppose or delay the pipeline.®

3.8.4 Outcome and Lesson

The proactive strategy was successful. The Ruby
Pipeline was permitted and constructed on time
and on budget, avoiding the multi-year delays

and billion-dollar cost overruns that plagued its
contemporaries. The case reinforces the value of
an upfrontinvestmentin credible, independently
managed, and enforceable conservation. The modest
investment amounted to less than 0.5% of the total
project cost, effectively de-risking a $3.5 billion
infrastructure project from what could have been
years of costly ESA litigation and delays.

The Ruby Pipeline stands out as the
premier example of a successful,
proactive approach to resolving

potential environmental conflicts.

3.9 NISOURCE MSHCP: AMODEL FOR
PROACTIVE, LANDSCAPE-SCALE
RESOLUTION

3.9.1 Project Profile

NiSource operates an extensive natural gas pipeline
system across the Midwest and Mid-Atlantic states.
The company voluntarily adopted an innovative,
system-wide approach to balance pipeline
maintenance/expansion with ESA compliance,
covering activities across 14 states and focusing

on 42 evaluated species, with specific measures

for 10 Take Species like bats and mussels, using
conservation corridors, best management practices,
and adaptive management to minimize impacts,
streamlining permits for NiSource's natural

gas pipeline operations. This programmatic,
landscape-scale HCP developed under Section 10

POWERING AMERICATHROUGH ENDANGERED SPECIES ACT REFORM 18



of ESA provides a single, comprehensive 50-year
Incidental Take Permit (ITP) for 15,562 miles of the
company's natural gas pipeline operations, including
maintenance and new projects.’213

3.9.2 Proactive Permitting and
Cost Structure

#* The"cost” of the planis a pre-defined, ongoing
mitigation program funded by NiSource. For
unavoidable impacts that occur during covered
activities, NiSource pays into a national fund
that supports high-priority conservation
projects for the covered species. This proactive
modelinternalizes the cost of conservation
as a predictable operational expense, thereby
avoiding the unpredictable, multi-billion-dollar
overruns and sunk costs associated with project-
by-project litigation.™?

#* The MSHCP is a model of proactive conflict
avoidance and does not have a traditional
litigation timeline. Instead of engaging in
reactive, species-by-species consultations
for each project, NiSource undertook a single,
comprehensive consultation with the USFWS.
This process successfully concluded with the
approval of the MSHCP and the issuance of a
50-year ITP, providing long-term regulatory
certainty and pre-emptively avoiding the cycle of
litigation that has halted other projects.

Although the creation of the NiSource MSHCP
was not legally challenged, the same approach
was applied in the Mountain Valley Pipeline

and successfully challenged by environmental
groups, who argued that the USFWS failed

to sufficiently analyze the impacts to specific
species such as the candy darter.'* Congress
subsequently intervened to legislatively approve
the completion of the MVP. So despite the
success of the NiSource project, the MSHCP

approach used for that projectis notimmune
from a successful lawsuit. Thus, Congress must
stillact to provide the necessary legal protection
forthose projects that would seek to deploy this
approach.

3.9.3 Legal Framework and Species

#* The ESA Section 10 allows a non-federal entity

to receive an IT permit (which provides an
exception to the Section 9 “take" prohibition)
in exchange for developing and implementing
a comprehensive, long-term HCP that is vetted
and approved by the USFWS.

The planis one of the most ambitious ever
developed, covering 42 different species. This
includes 10 federally listed animals, such as the
Indiana bat and several endangered freshwater
mussels.12.113

The plan does not fund the full recovery of all 42
species. Rather, it establishes a clear mitigation
program and a dedicated fund that contributes to
high-priority conservation and recovery actions
for the covered species, proportionate to the
company's impacts. The cost is pre-approved
and predictable.

3.9.4 Final Disposition

#* NiSource successfully secured its 50-year ITP

and operates under this single, comprehensive
framework across its 14-state footprint. The
plan establishes a clear, pre-approved process
forall of NiSource's covered activities, including
Avoidance and Minimization Measures (AMMs).
This programmatic approach is a model of
efficiency that provides NiSource with invaluable
long-term regulatory certainty, allowing it to
avoid the costly, project-by-project conflicts that
have plagued its competitors.



Chapter 4: A Pattern of Disruption

Offshore, Coal, LNG, and Critical Minerals Projects

The pattern of conflict driven by the Endangered
Species Act is not confined to the pipeline sector.
Across the fossil fuelindustry, from the icy waters

of the Arctic to the coalfields of Appalachia, major
projects have been delayed or defeated by litigation
centered on protected species. These cases further
underscore the statute’s power and reinforce the
economic argument for a more proactive approach to
conservation.

4.1 OFFSHORE OIL & GAS: MARINE
SPECIES AS POTENT LEGAL LEVERS

The marine environment, with its complex
ecosystems and populations of wide-ranging,
protected species, has been a particularly fertile
ground for ESA-based litigation against offshore
energy development.

4.1.1 Shell's Arctic Program

Between 2008 and 2015, Royal Dutch Shell undertook
an ambitious and costly campaign to explore for oilin
the Chukchiand Beaufort Seas off the northern coast
of Alaska. The program was met with relentless legal
and public opposition from a coalition of Indigenous
IAupiat communities and national environmental
organizations. Litigation, often led by Earthjustice,
focused on violations of the ESA and the Marine
Mammal Protection Act (MMPA).%.8 The legal
challenges argued that the federal government'’s
approvals for seismic surveys and exploratory
drilling failed to adequately protect a suite of iconic
and vulnerable Arctic species, including the polar
bear, bowhead and beluga whales, Pacific walrus,
and threatened seabirds like the spectacled eider.#".8¢

Courts repeatedly found flaws in the government’s
environmental analyses, forcing Shell to pause and
restart its program multiple times. The extreme
operational challenges of working in the Arctic,
combined with the persistent legal vulnerability

created by these protected species, ultimately
made the venture untenable. In September 2015,
after a disappointing exploration and facing the
prospect of endless litigation, Shellannounced it
was abandoning its Arctic exploration campaign.
The failed effort came at a staggering cost, with
the company writing off approximately $4.1 billion
and having spent a total of over $7 billion on the
program. 88,89

4.1.2 Arctic National Wildlife Refuge
(ANWR) Leases

The conflict over Arctic energy development
continued with the 2021 oiland gas lease sale in the
Coastal Plain of the Arctic National Wildlife Refuge.
The sale, mandated by the 2017 Tax Cuts and Jobs
Act, was held in the final days of the first Trump
administration and generated minimal industry
interest and a fraction of projected revenues.?%

91 Upon taking office, the Biden administration
immediately placed a temporary moratorium on all
activities related to the leases, citing the need fora
new, comprehensive environmental analysis.’2%3 In
June 2021, the Department of the Interior formally
suspended the nine issued leases, citing "multiple
legal deficiencies"” in the underlying environmental
review, including an inadequate analysis under
NEPA and a failure to properly consider impacts to
protected species under the ESA.%* The leases were
later canceled entirely in September 2023.9°

This sequence of events demonstrates how

flawed foundational environmental and species
analyses create persistent legal risks that can span
presidential administrations, rendering development
rights insecure and investment perilous.26.9

4.1.3 Gulf of America Lease Sales

Evenin the Gulf of America, the nation's most mature
offshore oil and gas basin, ESA litigation remains



a potent force. Inrecent years, federal courts

have vacated major lease sales due to inadequate
environmental reviews for marine species. A March
2025 court ruling declared a 73-million-acre lease
sale (Lease Sale 259) to be unlawful, citing the
Interior Department'’s failure to properly account
forimpacts on the critically endangered Rice's
whale, a species with a population of perhaps 50
individual whales found only in the Gulf.*2?7 Similarly,
a 2024 court decision vacated the programmatic
2020 Biological Opinion governing all oil and gas
activities in the Gulf, finding that the NMFS had
underestimated the risks of oil spills to protected
species, including the Rice's whale, Gulf sturgeon,
and various sea turtles.10.%8

These rulings demonstrate the ongoing power of the
ESAto disrupt offshore operations; they highlight
the vulnerability of the entire Gulf energy program
to legal challenges centered on a single, highly
imperiled species.

4.2 POWER PLANTS & COAL MINES: ESA
IN THE ENERGY TRANSITION

While market forces are the primary driver of the
coalindustry's decline, environmental litigation has
played a significant role in blocking new projects and
accelerating the retirement of old ones.

4.2.1 Desert Rock Power Plant (Navajo
Nation)

The proposed Desert Rock Energy Facility was

a 1,500-megawatt coal-fired power plant to be
built on Navajo Nation land in New Mexico, with a
projected cost of approximately $3 billion.?” The
project faced years of fierce opposition and litigation.
A decisive turning point came in 2009 when the
EPA's Environmental Appeals Board remanded the
project’s crucial air permit.“419° One of the primary
legal defects identified was the agency's failure to
conduct a formal ESA consultation on the plant's
impacts. Opponents successfully argued that
mercury and selenium emissions from the plant
would be deposited into the San Juan River, further

contaminating the critical habitat of two endangered
fish, the Colorado pikeminnow and the razorback
sucker.43:44101 The estimated cost of recovering
these fish was less than $20 million or 0.7% of the
projected cost.

Following this ruling, the Bureau of Indian Affairs
withdrew its supportive biological opinion, rendering
the project’s EIS incomplete and making it impossible
to obtain the necessary permits. The project was
eventually abandoned.*?

4.2.2 Spruce No. 1 Mine (West Virginia)

The Spruce No. 1 Mine in West Virginia was one of
the largest mountaintop removal coal mines ever
proposed, targeting over 2,000 acres of land. After
more than a decade of litigation, the project was
ultimately halted in 2011 when the EPA exercised
its rare veto authority under Section 404(c) of the
Clean Water Act, finding that the mine operator’s

Environmental litigation has
played a significant role in blocking
new projects and accelerating
the retirement of old ones.

proposal to bury over six miles of headwater streams
would have “unacceptable adverse effects."37102
While the CWA was the final legal instrument, the
administrative record shows that concerns raised

by opponents over the years included impacts to
endangered species, such as freshwater mussels and
the Indiana bat. These concerns contributed to the
high level of environmental scrutiny that ultimately
led to the veto.103,704

4.2.3 Four Corners Power Plant/Navajo Mine

The case of the Four Corners Power Plant and its
dedicated Navajo Mine in New Mexico illustrates a
different outcome. Environmental groups challenged
federal approvals for the extension of the plant’s life
and the expansion of the mine, alleging violations of
the ESA due to impacts on the same endangered fish



implicated in the Desert Rock case.’0%1% However,
the lawsuit was ultimately dismissed by the Ninth
Circuit Court of Appeals on the grounds of tribal
sovereign immunity.10%19%.19%8 The court ruled that
the Navajo Transitional Energy Company, a wholly-
owned entity of the Navajo Nation that operates the
mine, was a required party to the lawsuit but could
not be joined without its consent. This case highlights
how other powerful legal doctrines can, in some
instances, override ESA challenges, preventing a
resolution on the environmental merits.

4.3 LNG TERMINALS AND EMERGING
CONFLICTS

Therise of the U.S. as a major exporter of liquefied
natural gas has created a new frontier for
infrastructure conflict, where ESA concerns continue
to play a centralrole.

4.3.1 Jordan Cove LNG (Oregon)

The proposed $10 billion Jordan Cove LNG export
terminal and its associated 229-mile Pacific
Connector Gas Pipeline was one of the most
ambitious energy projects proposed for the West
Coast.” For over a decade, the project was embroiled
in a multi-front legal and regulatory war. Federal
litigation repeatedly raised ESA concerns about the
pipeline’s impact on critical habitat for threatened
Coho salmon and other protected fish species.*
These federal challenges created a high-risk
environment that was amplified at the state level,
where Oregon regulators denied essential permits
under the CWA and the Coastal Zone Management
Act, citing the project’s adverse impacts on aquatic
resources. Unable to overcome this combined
federal and state opposition, the developer, Pembina
Pipeline Corp., officially canceled the projectin
December 2021.4¢

4.3.2 Willow Project (NPR-A, Alaska)

The Willow project, a massive new oil development
in the National Petroleum Reserve-Alaska (NPR-A)
approved by the Biden administration in 2023, serves
as areal-time illustration of the ongoing nature of

these conflicts. The project, with a projected cost
between $8 billion and $10 billion, is already facing
multiple lawsuits from environmental and Indigenous
groups.'% A central component of this litigation

are claims that the federal government's approvals
violate the ESA by failing to adequately protect
species threatened by both direct project impacts
and climate change, including the Southern Beaufort
Sea population of polar bears and local caribou herds
that are vital for subsistence hunting."%11

The legal battle over Willow demonstrates that
the dynamics analyzed throughout this report are
not historical artifacts but are the present and
future reality for major energy projects in sensitive
environments.

4.4.1 Critical Minerals Extraction

Although the focus of this paperis on fossil fuel
infrastructure, the ESA has increasingly become a
decisive legal tool for blocking or delaying proposed
critical-mineral mines essential to building alternative-
energy infrastructure. Across the West, projects
targeting lithium, cobalt, rare earth elements, and
other strategic minerals have faced injunctions or
prolonged permitting delays due to potentialimpacts
on listed or soon-to-be-listed species. The most
prominent example is the Thacker Pass lithium minein
Nevada, which has been challenged based on alleged
harm to the endangered Lahontan cutthroat trout,

the greater sage-grouse, and the recently petitioned
and now threatened-listed Dixie Valley toad, whose
conservation status opponents used to constrain
geothermal production linked to the project. "7 Similar
ESA-based challenges have slowed other projects,
such as the Rhyolite Ridge lithium—-boron project,
which is stalled due to the presence of the newly listed
Tiehm's buckwheat.'8

These cases illustrate how ESA litigation is
increasingly leveraged to halt or reshape mining
proposals central to national decarbonization
and supply-chain security efforts, adding years of
uncertainty and substantial cost to projects that
federal policy simultaneously seeks to advance.



Chapter 5: The Economic Calculus

Quantifying the Cost of Conflict

The preceding case studies illustrate a consistent
pattern of litigation-driven disruption. To fully
grasp the policy implications, itis necessary to move
fromindividual project narratives to a systematic
quantification of the economic costs. This chapter
aggregates the financial data from the analyzed
projects to reveal the immense scale of the economic
lossesincurred due to the current reactive approach
to species conflicts and contrasts this with the

comparatively modest cost of proactive conservation.

5.1 DIRECT COSTS: PROJECT OVERRUNS
AND SUNK CAPITAL

The most direct and quantifiable economic impact

of the litigation analyzed in this reportis found in
project cost overruns and the total loss of invested
capital for canceled projects. The initial budgets for
these multi-billion-dollar ventures are predicated on
specific construction timelines and market conditions.
Multi-year delays caused by litigation introduce
massive financial pressures, including inflation in
material and labor costs, carrying costs for capital,
and expenses related to contract renegotiation and
legal fees. The cumulative impact is staggering. A
conservative estimate based on the most prominent
projects analyzed in this report reveals tens of billions
of dollars in direct economic losses:

1. Keystone XL Pipeline: Canceled after
approximately $1.8 billion in capital was spent,
representing a total loss of that investment.®

2. Atlantic Coast Pipeline: Canceled after costs
escalated from $4.5 billion to $8 billion, with
an estimated $3.5 billion in overruns and sunk
costs. 460

3. Mountain Valley Pipeline: Completed at a final
cost of nearly $9.7 billion, representing a cost
overrun of over $6 billion from its initial $3.5
billion budget.3

4. Shell Arctic Program: Abandoned after a total
expenditure of over $7 billion.87.88

5. Dakota Access Pipeline: Completed at an
estimated cost of $7.5 billion, an overrun of
approximately $3.7 billion from its initial $3.8
billion budget.”

6. Jordan Cove LNG: Canceled after years of
development, representing a loss of a $10 billion
investment opportunity and significant sunk
development costs.”

7. Constitution Pipeline: Canceled after years of
delays drove costs from under $700 million to
nearly $1 billion, with one partner alone writing
off $354 million in losses.”

The cumulative impact is staggering.
A conservative estimate based on the
most prominent projects analyzed in
this report reveals tens of billions of
dollars in direct economic losses.

The combined final and sunk costs totaled over

$51 billion, representing more than $26.4 billion in
direct overruns and losses directly attributable to

the conflicts detailed in this report. Expanding this
analysis to include dozens of other litigated projects
from 2005-2025 would undoubtedly push this figure
significantly higher. This consistent underestimation
of regulatory risk, particularly the financial risk posed
by the ESA, points to a systemic failure in project
planning and finance. The market has repeatedly
failed to accurately price the high probability of
multi-year, litigation-driven delays, treating what has
become a near-certainty as a remote possibility.



5.2 THE CONSERVATION BARGAIN:
A COMPARATIVE ANALYSIS

The report's most critical finding emerges when
these massive economic losses are compared
directly with the costs required to fund the recovery
of the species at the heart of the litigation. This
comparison reveals what can only be described as a
“conservation bargain”and an opportunity to achieve
superior environmental outcomes and provide
regulatory certainty for a fraction of the cost of
conflict.

The following table synthesizes the data from the
report’s key case studies, creating a direct, apples-

to-apples comparison that highlights the profound
economic irrationality of the current system. The
“Recovery Cost as % of Sunk Cost/Overrun” metric
provides an undeniable measure of the policy
failure, transforming the debate from a purely
environmentalissue into a fiscal and economic one.
For policymakers and industry leaders, this data
starkly illustrates the scale of the opportunity fora
more efficient and predictable solution.

The data is unequivocal. In case after case, the
economic losses incurred through conflict are one to
two orders of magnitude greater than the investment
required for a conservation solution. The Ruby
Pipeline stands as the stark exception that proves the

Project Name Sector Initial  Projected  CostOverrun/ Key Species Est.Recovery Recovery Final
Cost Cost Sunk Costs Implicated Cost for Costas%of Outcome
Species Sunk Cost/
Overrun
Keystone XL 0il S5.4B $8.0B $1.8B (sunk) Whooping Crane, ~$100M 1.25% Canceled
Pipeline Pallid Sturgeon,
Piping Plover,
American Burying
Beetle
AtlanticCoast  Gas $45B  $8.0B $3.5B (sunk) Rusty Patched <$50M 1.4% Canceled
Pipeline Pipeline Bumble Bee,
Indiana Bat,
Clubshell Mussel,
Madison Cave
Isopod
Mountain Gas $3.5B $9.7B $6.2B Candy Darter, <$30M <0.5% Completed
Valley Pipeline  Pipeline (overrun) Roanoke Logperch, (legislation)
Indiana Bat
Shell Arctic Offshore  $1.0B $7.0B $7.0B (sunk) Polar Bear, N/A N/A Canceled
Program 0il Bowhead Whale,
Pacific Walrus,
Seabirds
Jordan Cove LNG/ $5.3B $10.0B $10.0B (lost Coho Salmon, <$30M <0.3% Canceled
LNG Pipeline investment) Marbled Murrelet
Sunk costs
not publicly
disclosed
Desert Rock Coal $1.5B  $4.0B $3.0B (lost Colorado $20M 0.7% Canceled
Power Plant Plant investment) Pikeminnow,
Razorback Sucker
Ruby Pipeline  Gas $3.5B  $3.5B $20M Greater Sage- $20M (fund)  0.6% Completed
Pipeline (mitigation) Grouse

Note: Recovery costs are aggregated estimates based on official USFWS/NMFS recovery plans and related funding documents. For some species/
projects, a single total recovery cost is not available (N/A). Project costs are compiled from agency, company, and media reports.



rule: a proactive investment of less than one percent
of the project’s value neutralized the legal risk and
allowed the project to proceed without costly delays.

5.3 INDIRECT AND OPPORTUNITY COSTS

Beyond the direct costs quantified above, the current
adversarial system imposes significant indirect

and opportunity costs on the U.S. economy. The
profound regulatory uncertainty created by the high
likelihood of multi-year litigation has a chilling effect
on capitalinvestment. Investors are less willing to
finance major infrastructure projects when there is

a high probability that the project will be mired in
court foryears, with a significant chance of ultimate
failure. This uncertainty delays or prevents the

creation of thousands of construction and operations
jobs, and it deprives local and state governments

of substantial tax revenues. Furthermore, it can
impact national energy security by delaying the
development of infrastructure needed to transport
domestic energy resources.

This dynamic creates a perverse feedback loop: the
high cost of delays gives litigation enormous power,
even when the legal claims are weak. This incentivizes
a strategy of “litigation as attrition,” where the goalis
not necessarily to win in court but to prolong the legal
battle until the project becomes economically unviable.
This underscores the urgent need for a system that
resolves conflicts early and decisively, before this
destructive economic spiral can begin.



Chapter 6: Lessons Learned from the Courts

and Successful Proactive Models

The two-decade history of conflict has yielded
critical lessons, both from the consistent reasoning
of federal courts and from the rare but illuminating
examples of successful conflict avoidance. These
lessons point toward a clear path for reforming the
interplay between infrastructure development and
species conservation.

6.1 THE JUDICIAL STANDARD: WHY
SPECULATIVE MITIGATION FAILS

A close reading of the key judicial decisions,
particularly the series of rulings from the U.S. Court
of Appeals for the Fourth Circuit regarding the
Atlantic Coast and Mountain Valley pipelines, reveals
the emergence of a clear and demanding judicial
standard for what constitutes legally sufficient
compliance with the ESA's ambiguous language that
“to the maximum extent practicable, minimize and
mitigate the impacts.” Moreover, as discussed earlier,
post-Loper Bright litigation risks have significantly
increased for developers and energy infrastructure
investors, as courts no longer must defer to federal
agency's interpretation of ambiguous statutory
provisions such as ESA's MEP standard."? Even
before the Loper Bright decision, courts had already
grown increasingly skeptical of agency deference and
were unwilling to approve projects based on vague
promises of future conservation.

The core legal finding in these cases is that an
agency's “no jeopardy” conclusion in a Biological
Opinion is “arbitrary and capricious” when

the mitigation measures designed to offset a
project's impacts are speculative, unfunded, or
unenforceable.” 1?2 The Fourth Circuit, for example,
rejected the USFWS's reliance on a “habitat surrogate
forthe Indiana bat because the agency failed to
establish a clear, causal link between the acreage of
habitat preserved and the number of individual bats

that would be harmed or killed..%8

n

The implicit standard that has emerged from the
judiciary is that for conservation measures to be
considered legally sufficient to offset project impacts,
they must be:

1. Specific and Measurable: Vague commitments to
“improve habitat” are insufficient. Measures must
be clearly defined with quantifiable objectives.
This could be resolved by replacing the legally
ambiguous “maximum extent practicable”
language with a clear “no net loss"” standard that
could be quantitatively evaluated based upon the
administrative record.

2. Funded and Guaranteed: The financial resources
necessary to implement the mitigation must be
secured upfront and guaranteed for the life of the
impact.

3. Enforceable: There must be a clear legal
mechanism to ensure the mitigation is carried
out as promised, with consequences for failure.

4. Reasonably Certain to Occur: The agency
must demonstrate a high degree of confidence
that the proposed conservation actions will be
successfully implemented and will achieve their
intended biological outcomes.

This high bar of judicial scrutiny explains why so many
projects have failed. Their environmental reviews
were built on a foundation of speculative mitigation
that could not withstand rigorous legal examination.
This trend should not be viewed as a “problem” for
developers, but as clarifying the legal requirements
that must be met for any project to proceed.



6.2 THE PATH FORWARD: SUCCESSFUL
PROACTIVE MODELS

While the majority of the case studies in this report
detail conflict and failure, a few key examples
illustrate a successful alternative path based on
proactive engagement and credible conservation
investment. These models, although a blueprint for
policy recommendations, are still subject to litigation
uncertainty unless Congress codifies a more durable
framework.

6.2.1 The Ruby Pipeline's Conservation Fund

The resolution of the Ruby Pipeline conflict remains
the gold standard for proactive de-risking. The key
toits success was the recognition by the developer
that potential ESA litigation was not a distant
possibility but a tangible business risk that needed
to be managed. The creation of the $15 million
Sagebrush Habitat Conservation Fund was, in effect,
aninsurance policy against that risk.84 Several
features made this model particularly effective.
First, the funding was substantial and guaranteed,
not a vague promise. Second, the fund was placed
under the control of an independent, third-party,
non-profit entity with a board of directors, giving

it credibility with the conservation community and
insulating it from accusations that it was merely
"greenwashing”.84 Third, the agreement was reached
early, before the parties had become entrenched

in years of adversarial litigation. This proactive
approach transformed a potential multi-year, multi-

million-dollar legal battle into a collaborative,
forward-looking conservation partnership, allowing
a $3.5 billion project to proceed on schedule.

6.2.2 NiSource's Multi-Species Habitat
Conservation Plan (HCP)

While the Ruby Pipeline provides a model for a single
project, the Multi-Species Habitat Conservation
Plan (MSHCP) developed by the natural gas
company NiSource offers a model for landscape-
scale, systemic conflict avoidance.2"3 An HCPis a
planning document authorized under Section 10 of
the ESA that allows a non-federal entity to receive a
long-term Incidental Take Permit (ITP) in exchange
forimplementing a comprehensive conservation
plan for the covered species. NiSource's MSHCP

is one of the most ambitious ever developed. It
covers the company’s 15,562 miles of natural gas
pipeline operations across 14 states, from the Gulf
Coast to the Northeast. The plan provides a 50-year
ITP for 42 different species, including 10 federally
listed animals such as the Indiana bat and several
endangered freshwater mussels.2 13 The plan
functions by establishing a clear, pre-approved
process for all of NiSource’'s covered activities.
Itincludes a suite of avoidance and minimization
measures that are built into project planning from
the outset. Forimpacts that cannot be avoided, the
plan establishes a clear mitigation program, funded
by NiSource, that directs money to a national fund to
support high-priority conservation projects for the
covered species.!?



Chapter 7: Policy for a Pragmatic Future

Ensuring Certainty and Recovery

The lessons from the past two decades are

clear: the current system for resolving conflicts
between infrastructure and endangered species

is economically inefficient and environmentally
suboptimal. It fosters a zero-sum game of adversarial
litigation that results in massive economic waste and
uncertain conservation outcomes. A more pragmatic
future is possible, but it requires a strategic shift from
areactive to a proactive paradigm. This shift can be

achieved through four complementary policy reforms:

1) invest in State Wildlife Agencies to recover

at-risk species proactively through collaboration,
not regulation, to avoid future litigation, 2) create a
modernized and legally-durable framework for ESA
compensatory mitigation, 3) encourage recovery

of at-risk species on private lands through tax
incentives and safe harbor protections, and 4) scale
private lands recovery efforts through leveraging the
National Fish and Wildlife Foundation.

7.1 RECOMMENDATION 1: FUND
PROACTIVE CONSERVATION AT THE
STATE LEVEL BY PASSING LEGISLATION
SIMILARTO THE RECOVERING
AMERICA'S WILDLIFE ACT (RAWA)

A primary reason that species decline to the point of
needing ESA protection is the chronic underfunding
of proactive, non-game wildlife conservation. State
wildlife agencies, which are the primary managers

of wildlife within their borders, have historically
been funded primarily by excise taxes on hunting and
fishing equipment. This has left a massive funding
gap for the thousands of species that are not hunted
or fished but are nonetheless declining due to habitat
loss and other pressures.

The Recovering America's Wildlife Act (RAWA),
forinstance, last introduced in 2023 by Senators
Heinrich and Tillis, is a bipartisan proposal
designed to solve this problem.6 14 The Act

would establish a dedicated, annual federal
investment of approximately $1.3 billion for state
and territorial wildlife agencies and $97.5 million
for tribal nations.¢ 7 This funding would be used to
implement their congressionally mandated State
Wildlife Action Plans (SWAPs). These science-
based plans have collectively identified over 12,000
species of "greatest conservation need"” that require
proactive measures to prevent them from becoming
endangered.'*

Passing legislation similar to RAWA

would be the single most effective step

Congress could take to prevent future
infrastructure-wildlife conflicts.

Passing legislation similar to RAWA would be the
single most effective step Congress could take to
prevent future infrastructure-wildlife conflicts.

By providing a stable and predictable funding
stream, RAWA would allow states and tribes to
conduct landscape-scale habitat restoration,
controlinvasive species, and both accelerate the
recovery of ESA-listed species and address other
threats before unlisted at-risk species reach a

crisis point. This would effectively “lift all boats,”
improving the baseline ecological conditions across
the country. For infrastructure developers, this is

a direct investment in de-risking future projects. A
healthier environmental baseline means that the
incrementalimpact of a new project is smaller, the
required mitigation is less extensive and less costly,
and the likelihood of a species-driven legal challenge
is significantly reduced.’” Legislation like RAWA
represents the most efficient possible investmentin
pre-emptive conflict avoidance.



Both the U.S. Fish and Wildlife Service, through its
Partners for Fish and Wildlife Program, and State
Wildlife Agencies must significantly strengthen their
capacity to engage private landowners in species
recovery efforts. Approximately 80 percent of
endangered and threatened species habitat occurs
on private lands, making effective private-lands
engagement essential to ESArecovery outcomes.
Enhanced, systematic coordination with the U.S.
Department of Agriculture, particularly the Natural
Resources Conservation Service and the Farm
Service Agency, should be elevated as a national
priority to align conservation incentives, technical
assistance, and funding streams in support of
voluntary, non-regulatory species recovery.

7.2 RECOMMENDATION 2: IMPROVE
THE LEGAL-DURABILITY AND
ECOLOGICAL-EFFECTIVENESS OF ESA
COMPENSATORY MITIGATION

While RAWA would provide funding to states

and Tribes to improve the baseline, the ESA's
compensatory mitigation framework must be
updated to create clear, efficient, and legally-durable
pathways for the private sector to meet its mitigation
obligations related to incidental take. The current
project-by-project consultation process, which
hinges on the legally subjective "minimize" standard,
is inefficient, fosters uncertainty, and often forces
developersinto a “proponent-responsible mitigation”
trap that results in fragmented, ecologically-inferior
outcomes and significant litigation risk.

A non-controversial legislative package, modeled on
the successful compensatory mitigation framework
for wetlands and streams, could codify the proactive
models identified in this report and streamline the
permitting process for those who investin them. The
key provisions should include:

#* Recognizing Third-Party Trustee Mitigation:
Congress should explicitly authorize and create
astreamlined approval process for third-party
mitigation solutions, including conservation banks
and pre-conflict advance-mitigation models (like

the one used for the Ruby Pipeline). It should
legally recognize payments into these approved
trustee-managed funds as sufficient mitigation.
These third-party trustees must be empowered

to assume long-term liability and guarantee
permanence by holding conservation easements
and dedicated, non-wasting endowments, all while
being held to high standards of scientific rigor and
financial transparency.

Establishing a Statutory Safe Harbor with Clear
Standards, Timelines, and Legal Certainty:
Congress should enact a safe harbor provision
that encourages developers and landowners

to proactively commit to species conservation
through a Service-approved habitat conservation
plan or pre-conflict conservation agreement. This
reform would create a more durable framework
for ESA compensatory mitigation by enabling
developers to partner with third party, trustee-
managed conservation banks or to implement
fully funded, enforceable HCPs that address all
anticipated incidental take. The safe harbor would
establish firm deadlines for interagency reviews of
permits and third-party mitigation instruments.

Crucially, Congress should codify a durable "no net
loss" standard, which is far less subjective than the
current ambiguous standard of "to the maximum
extent practicable, minimize and mitigate the
impacts” and apply equivalent standards to all
mitigation measures. The safe harbor would

not foreclose litigation, but would make it more
difficult for litigants by establishing a rebuttable
presumption that would shift the burden of proof
to any litigant to establish by a preponderance of
evidence that defined standards and/or timelines
had not been achieved.

This change is an imperative in the aftermath

of the Loper Bright decision, because it shifts
court proceedings from a subjective question of
whether the agency appropriately interpreted
the vague term “practicable” under existing

law to a question of whether the administrative
record factually supports a finding of “no net



loss,” which is a much more difficult bar to
clear for project opponents. In exchange for
meeting these rigorous standards (e.qg., using
certified third-party credits or programmatic
HCPs), projects should be granted a rebuttable
presumption for agency permit approvals.

This approach incentivizes developers to
choose robust conservation options that can
reduce impacts to a level of non-significance
(a"mitigated FONSI"), providing projects with
greater legal certainty. It would also encourage
private landowners to proactively manage land
for endangered or threatened species, removing
regulatory uncertainty, and transforming
threatened and endangered species from a
liability into valued assets.

#* Codifying Programmatic, Multi-Species HCPs:
Congress should create a clear statutory
pathway and provide incentives for companies
with large, multi-state footprints to develop
programmatic Habitat Conservation Plans,
modeled on the success of the NiSource
MSHCP. This would allow for landscape-scale
conservation planning and provide long-term
regulatory certainty, moving away from the
inefficient project-by-project approach.

7.3 RECOMMENDATION 3: CREATE
HABITAT RECOVERY TAX CREDITSTO
ACCELERATE SPECIES RECOVERY ON
PRIVATE LANDS

While the first two recommendations address public
funding for states and a predictable regulatory
framework for developers, a third essential
component is needed to unlock the conservation
potential of private working lands by rewarding the
landowners who steward them. Right now, more than
two-thirds of ESA-listed species exist upon private
lands for their habitat, yet rather than partnering
with private landowners to recover species through
collaboration, landowners are too often abused by
over-reaching regulations and economic uncertainty.

In addition to legal protections granted through

a safe harbor provision, Congress could create a
powerful, market-based incentive to reward private
landowners for taking voluntary conservation actions
that help recover ESA-listed species and help other
species recover before they require ESA protections,
all while receiving safe harbor protections. Modeled
on Senator Crapo's bipartisan Endangered Species
Recovery Act, a new Wildlife Habitat Recovery

Tax Credit would support private landowners who
willingly enterinto voluntary habitat conservation
agreements inreturn for regulatory certainty. This

Congress should create a clear statutory
pathway and provide incentives for
companies...to develop programmatic
Habitat Conservation Plans

approach moves beyond regulatory mandates,
respects private property rights, and empowers
landowners to become active producers of a valuable
public good: wildlife habitat.

This credit mechanism should be structured to
incentivize both long-term protection and active,
on-the-ground restoration. It would provide a
Habitat Conservation Credit based on the property
value reduction from a perpetual easement, 30-year
conservation agreement, or conservation agreement
of at least 10 years. Separately, a Habitat Restoration
Credit would offset the landowner’s out-of-pocket
costs forimplementing a certified habitat restoration
plan, such as restoring streambanks or removing
invasive species. Critically, this structure could
recognize the vital role of aquatic ecosystems by
explicitly including the dedication of qualified water
rights to in-stream flow as an eligible conservation
action, all while protecting the primacy of state
water law and respecting private property rights.
The bill should empower participating state agencies
to opt-in to administer the program, if desired,



and provides formal safe harbor assurances that
landowners who participate will not be subject

to new, unforeseen requirements. This creates a
powerful, voluntary, and financially viable pathway
for America's landowners to accelerate ESA-listed
species recovery efforts and significantly reduce
ESA-related litigation over time.

7.4 RECOMMENDATION 4: SCALE
PRIVATE-LANDS SPECIES RECOVERY
THROUGH THE NATIONAL FISH AND
WILDLIFE FOUNDATION

Congress should complement increased baseline
funding for State and Tribal wildlife agencies by
expanding support for the National Fish and Wildlife
Foundation (NFWF) as the principal national
intermediary for ESA conservation on private and
working lands. Because a majority of listed and
at-risk species depend on private lands, effective
recovery hinges on landowner participation, yet
many landowners remain deeply mistrustful of

direct engagement with federal wildlife agencies
due to fears of added regulation and liability. As

a congressionally chartered, non-regulatory
organization, NFWF is uniquely positioned to
overcome this barrier, offering voluntary, incentive-
based conservation that builds trust while remaining
aligned with federal recovery priorities.

Sustained, increased funding would allow NFWF

to scale proven, landscape-level programs that
consistently leverage two to three dollars in
non-federal match for every federal dollar invested,
drawing in private capital and philanthropy while
delivering measurable biological results. By
accelerating voluntary conservation before conflicts
escalate, NFWF-led efforts can reduce ESA litigation
risk, prevent crisis listings, and provide greater
certainty for energy, infrastructure, agriculture,

and natural-resource projects, advancing species
recovery in a manner fully consistent with
congressionalintent and private property rights.



Conclusion

This report makes clear that without Congressional
action, the ESA will continue to function as a reactive,
litigation-driven brake on national infrastructure,
even as species continue to decline. RAWA alone
cannot solve this problem. Congress must modernize
the ESA's compensatory mitigation framework to
establish clear, science-based, and legally durable
pathways for developers, investors, and landowners
to meet their obligations while advancing proactive
conservation at scale. Codifying third-party trustee
mitigation, establishing a statutory safe harbor with
objective "no net loss" standards, and explicitly
authorizing programmatic, multi-species HCPs

would transform the ESA from a tool of conflict into

a predictable regulatory system that rewards early
investmentin conservation and dramatically reduces
litigation vulnerability, especially in the post-Loper
Bright landscape. When paired with habitat recovery
tax credits that unlock the conservation potential of
private lands, these reforms would create a coherent
national strategy that accelerates species recovery
while restoring certainty. Lastly, deploying the funding
capacity and technical expertise of the National Fish
and Wildlife Foundation would help unlock private
lands as a scalable, durable solution for conserving
imperiled species and critical habitat.
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products/gao-12-590

Climate Change Litigation Databases - Sabin Center for
Climate Change Law https://climatecasechart.com/

Searchable Library | Sabin Center for Climate Change Law
https://climate.law.columbia.edu/content/searchable-

library

Carbon Capture: The Fossil Fuel Industry's False Climate
Solution - Earthjustice https://earthjustice.org/article/
carbon-capture-the-fossil-fuel-industrys-false-climate-
solution

Climate and Human Rights Litigation Database https://
climaterightsdatabase.com/database/

. Southern Environmental Law Center v. Council on

Environmental Quality - Climate Change Litigation
Databases https://climatecasechart.com/case/
southern-environmental-law-center-v-council-on-
environmental-quality/

International Recovery Plan for the Whooping Crane
-ECOS - U.S. ... https://ecos.fws.gov/docs/recovery
plan/070604 v4.pdf

U.S. Fish & Wildlife Service Revised RECOVERY PLAN
for...- ECOS https://ecos.fws.qgov/docs/recovery plan/
Pallid%?20Sturgeon®%?20Recovery%20Plan%?20First%20
Revision%20signed®%?20version%20012914 3.pdf
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PIPING PLOVER (Charadrius melodus) - Atlantic Coast
Population REVISED RECOVERY PLAN - ECOS - U.S. Fish
and Wildlife Service https://ecos.fws.qgov/docs/recovery

plan/960502.pdf

“"American Burying Beetle (Nicrophorus americanus)”

Recovery Plan for Rusty Patched Bumble Bee (Bombus
... ~ ECOS https://ecos.fws.gov/docs/recovery plan/
Final%?20Recovery%20Plan%20 Rusty%20Patched%?20
Bumble%?20Bee 2021.pdf

Indiana Bat (Myotis sodalis) Draft Recovery Plan:
First ... - ECOS https://ecos.fws.qgov/ServCat/
DownloadFile/45796?Reference=44940

Madison Cave Isopod (Antrolana lira) Recovery Plan
-ECOS-U.S. ... https://ecos.fws.qgov/docs/recovery
plan/960930d.pdf

Candy Darter Recovery Outline - ECOS https://ecos.fws.
gov/docs/recovery plan/2018%20CDRecoveryQutline.pdf

An update to the Roanoke Logperch Recovery Plan
Prepared by Amanda E. Rosenberger University of Alaska
Fairbanks, School of Fish - Allen Press https://meridian.
allenpress.com/jfwm/article-supplement/210544/
pdf/10 3996 032015-jfwm-026 1 s11

Supreme Court Limits Scope of Nation's Bedrock
Environmental Law - Earthjustice https://earthjustice.
org/press/2025/supreme-court-limits-scope-of-nations-
bedrock-environmental-law

Understanding NEPA Litigation | The Breakthrough
...~ Congress.gov https://www.congress.qgov/118/
meeting/house/117585/documents/HHRG-118-1100-
20240911-SD017.pdf

NEPA Litigation Over Large Energy and Transport
Infrastructure ... https://cddrl.fsi.stanford.edu/
publication/nepa-litigation-over-large-energy-and-
transport-infrastructure-projects

Constitution Pipeline Co. v. Seggos - Climate Change
Litigation https://climatecasechart.com/case/
constitution-pipeline-co-v-seggos/

Federal Court Upholds EPA Veto of Spruce Mountaintop
Removal ... https://earthjustice.org/press/2014/
federal-court-upholds-epa-veto-of-spruce-mountaintop-

removal-mine

Exploitation of Endangered Species Act Undermines

Texas Energy and Conservation Efforts https://www.
energyindepth.org/exploitation-of-endangered-species-
act-undermines-texas-energy-and-conservation-efforts/
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Executive Actions Signal Support for Fossil Energy and
Scaling Back of Environmental Regulations - Morgan
Lewis https://www.morganlewis.com/pubs/2025/01/
executive-actions-signal-support-for-fossil-energy-and-
scaling-back-of-environmental-requlations

There's a Biodiversity Crisis, and Oiland Gas Are Making
It Worse - Earthjustice https://earthjustice.org/article/
biodiversity-crisis-fossil-fuels

The Inside Story of Shell's Arctic Assault | Audubon
https://www.audubon.org/magazine/inside-story-shells-
arctic-assault

Federal Court Finds Massive Gulf of Mexico Offshore
Oil Sale IUlegal ... https://www.sierraclub.org/
press-releases/2025/03/federal-court-finds-massive-
gulf-mexico-offshore-oil-sale-illegal-ruling

The life and death of Desert Rock - High Country News
https://www.hcn.org/articles/the-life-and-death-of-
desert-rock/

Permit for New Mexico Coal-fired Power Plant Sent Back
to EPA - Center for Biological Diversity https://www.
biologicaldiversity.org/news/press releases/2009/
desert-rock-09-25-2009.html

Lawsuit launched to protect Washington's endangered
salmon, orcas, trout from cyanide pollution - Western
Environmental Law Center https://westernlaw.org/
lawsuit-launched-protect-washingtons-endangered-
salmon-orcas-trout-cyanide-pollution/

Evansv. Federal Energy Regulatory Commission - Climate
Change ... https://climatecasechart.com/case/events-v-
federal-energy-regulatory-commission/

Lawsuit Expands to Highlight Keystone XLs Threats to
Endangered Species https://foe.org/news/2017-05/
lawsuit-expands-to-highlight-keystone-xls-threats-to/

Lawsuit Expands to Highlight Keystone XL's Threats to
Endangered Species https://www.biologicaldiversity.
org/news/press releases/2017/keystone-xl-
pipeline-05-24-2017.php

Study: State Dept. Ignores Keystone XL's Ugly Toll on
America’'s Endangered Wildlife https://boldnebraska.org/
study-state-dept-ignores-keystone-xls-ugly-toll-on-
americas-endangered-wildlife/

How the US State Department and US Fish and Wildlife
Service Have Ignored the Dangers of the Keystone XL
Pipeline to Endangered Species - Center for Biological
Diversity https://www.biologicaldiversity.org/campaigns/
no keystone xl/pdfs/High Quality In Harms Way.pdf



https://www.morganlewis.com/pubs/2025/01/executive-actions-signal-support-for-fossil-energy-and-scaling-back-of-environmental-regulations
https://www.morganlewis.com/pubs/2025/01/executive-actions-signal-support-for-fossil-energy-and-scaling-back-of-environmental-regulations
https://www.morganlewis.com/pubs/2025/01/executive-actions-signal-support-for-fossil-energy-and-scaling-back-of-environmental-regulations
https://earthjustice.org/article/biodiversity-crisis-fossil-fuels
https://earthjustice.org/article/biodiversity-crisis-fossil-fuels
https://www.audubon.org/magazine/inside-story-shells-arctic-assault
https://www.audubon.org/magazine/inside-story-shells-arctic-assault
https://www.sierraclub.org/press-releases/2025/03/federal-court-finds-massive-gulf-mexico-offshore-oil-sale-illegal-ruling
https://www.sierraclub.org/press-releases/2025/03/federal-court-finds-massive-gulf-mexico-offshore-oil-sale-illegal-ruling
https://www.sierraclub.org/press-releases/2025/03/federal-court-finds-massive-gulf-mexico-offshore-oil-sale-illegal-ruling
https://www.hcn.org/articles/the-life-and-death-of-desert-rock/
https://www.hcn.org/articles/the-life-and-death-of-desert-rock/
https://www.biologicaldiversity.org/news/press_releases/2009/desert-rock-09-25-2009.html
https://www.biologicaldiversity.org/news/press_releases/2009/desert-rock-09-25-2009.html
https://www.biologicaldiversity.org/news/press_releases/2009/desert-rock-09-25-2009.html
https://westernlaw.org/lawsuit-launched-protect-washingtons-endangered-salmon-orcas-trout-cyanide-pollution/
https://westernlaw.org/lawsuit-launched-protect-washingtons-endangered-salmon-orcas-trout-cyanide-pollution/
https://westernlaw.org/lawsuit-launched-protect-washingtons-endangered-salmon-orcas-trout-cyanide-pollution/
https://www.google.com/search?q=https://climatecasechart.com/case/events-v-federal-energy-regulatory-commission/
https://www.google.com/search?q=https://climatecasechart.com/case/events-v-federal-energy-regulatory-commission/
https://www.google.com/search?q=https://foe.org/news/2017-05/lawsuit-expands-to-highlight-keystone-xls-threats-to/
https://www.google.com/search?q=https://foe.org/news/2017-05/lawsuit-expands-to-highlight-keystone-xls-threats-to/
https://www.biologicaldiversity.org/news/press_releases/2017/keystone-xl-pipeline-05-24-2017.php
https://www.biologicaldiversity.org/news/press_releases/2017/keystone-xl-pipeline-05-24-2017.php
https://www.biologicaldiversity.org/news/press_releases/2017/keystone-xl-pipeline-05-24-2017.php
https://boldnebraska.org/study-state-dept-ignores-keystone-xls-ugly-toll-on-americas-endangered-wildlife/
https://boldnebraska.org/study-state-dept-ignores-keystone-xls-ugly-toll-on-americas-endangered-wildlife/
https://boldnebraska.org/study-state-dept-ignores-keystone-xls-ugly-toll-on-americas-endangered-wildlife/
https://www.biologicaldiversity.org/campaigns/no_keystone_xl/pdfs/High_Quality_In_Harms_Way.pdf
https://www.biologicaldiversity.org/campaigns/no_keystone_xl/pdfs/High_Quality_In_Harms_Way.pdf
https://ecos.fws.gov/docs/recovery_plan/960502.pdf
https://ecos.fws.gov/docs/recovery_plan/960502.pdf
https://ecos.fws.gov/docs/recovery_plan/Final%20Recovery%20Plan%20_Rusty%20Patched%20Bumble%20Bee_2021.pdf
https://ecos.fws.gov/docs/recovery_plan/Final%20Recovery%20Plan%20_Rusty%20Patched%20Bumble%20Bee_2021.pdf
https://ecos.fws.gov/docs/recovery_plan/Final%20Recovery%20Plan%20_Rusty%20Patched%20Bumble%20Bee_2021.pdf
https://ecos.fws.gov/ServCat/DownloadFile/45796?Reference=44940
https://ecos.fws.gov/ServCat/DownloadFile/45796?Reference=44940
https://ecos.fws.gov/docs/recovery_plan/960930d.pdf
https://ecos.fws.gov/docs/recovery_plan/960930d.pdf
https://ecos.fws.gov/docs/recovery_plan/2018%20CDRecoveryOutline.pdf
https://ecos.fws.gov/docs/recovery_plan/2018%20CDRecoveryOutline.pdf
https://meridian.allenpress.com/jfwm/article-supplement/210544/pdf/10_3996_032015-jfwm-026_1_s11
https://meridian.allenpress.com/jfwm/article-supplement/210544/pdf/10_3996_032015-jfwm-026_1_s11
https://meridian.allenpress.com/jfwm/article-supplement/210544/pdf/10_3996_032015-jfwm-026_1_s11
https://earthjustice.org/press/2025/supreme-court-limits-scope-of-nations-bedrock-environmental-law
https://earthjustice.org/press/2025/supreme-court-limits-scope-of-nations-bedrock-environmental-law
https://earthjustice.org/press/2025/supreme-court-limits-scope-of-nations-bedrock-environmental-law
https://www.congress.gov/118/meeting/house/117585/documents/HHRG-118-II00-20240911-SD017.pdf
https://www.congress.gov/118/meeting/house/117585/documents/HHRG-118-II00-20240911-SD017.pdf
https://www.congress.gov/118/meeting/house/117585/documents/HHRG-118-II00-20240911-SD017.pdf
https://cddrl.fsi.stanford.edu/publication/nepa-litigation-over-large-energy-and-transport-infrastructure-projects
https://cddrl.fsi.stanford.edu/publication/nepa-litigation-over-large-energy-and-transport-infrastructure-projects
https://cddrl.fsi.stanford.edu/publication/nepa-litigation-over-large-energy-and-transport-infrastructure-projects
https://climatecasechart.com/case/constitution-pipeline-co-v-seggos/
https://climatecasechart.com/case/constitution-pipeline-co-v-seggos/
https://earthjustice.org/press/2014/federal-court-upholds-epa-veto-of-spruce-mountaintop-removal-mine
https://earthjustice.org/press/2014/federal-court-upholds-epa-veto-of-spruce-mountaintop-removal-mine
https://earthjustice.org/press/2014/federal-court-upholds-epa-veto-of-spruce-mountaintop-removal-mine
https://www.energyindepth.org/exploitation-of-endangered-species-act-undermines-texas-energy-and-conservation-efforts/
https://www.energyindepth.org/exploitation-of-endangered-species-act-undermines-texas-energy-and-conservation-efforts/
https://www.energyindepth.org/exploitation-of-endangered-species-act-undermines-texas-energy-and-conservation-efforts/

55.

56.

57.

58.

59.

60.

61.

62.

63.

64.

65.

66.

Habitat Conservation Plan and Draft Environmental
Assessment, Keystone XL Pipeline; Incidental Take
Permit Application for American Burying Beetle

- Federal Register https://www.federalregister.
gov/documents/2020/08/17/2020-17887/
habitat-conservation-plan-and-draft-environmental-
assessment-keystone-xl-pipeline-incidental-take

Pipeline Project - Keystone XL | Alberta.ca https://www.
alberta.ca/keystone-xl-pipeline-project

Keystone XL is dead, and Albertans are on the hook for
$1.3B | CBC... https://www.cbc.ca/news/canada/calgary/

keystone-xl-termination-1.6059683

AMERICAN BURYING BEETLE RECOVERY PLAN - ECOS -
U.S. ... https://ecos.fws.qgov/docs/recovery plan/910927.

pdf
The Vanishing Need for the Atlantic Coast Pipeline | IEEFA

https://ieefa.org/wp-content/uploads/2019/01/Atlantic-
Coast-Pipeline January-2019.pdf

Southern Environmental Law Center - InfluenceWatch
https://www.influencewatch.org/non-profit/southern-
environmental-law-center/

Endangered Species - Courthouse News Service https://
www.courthousenews.com/endangered-species-22/

Nos. 18-1082 (L), 18-1083 IN THE UNITED STATES COURT
OF APPEALS FOR THE FOURTH CIRCUIT DEFENDERS

OF WILDLIFE; SIERRA CLUB; THE V - Allegheny-Blue
Ridge Alliance https://www.abralliance.org/wp-content/
uploads/2018/07/Motion-for-Injunction-4th-Circuit-on-
ESA-issue-7-5-18.pdf

Via First Class U.S. Mail and Electronic Mail October 23,
2019 Paul Phifer Assistant Regional Director U.S. Fish and
Wildlife Se - Allegheny-Blue Ridge Alliance https://www.
abralliance.org/wp-content/uploads/2019/10/ABRA-
letter-to-FWS-10-23-19.pdf

As the cost of the Atlantic Coast Pipeline soars, renewable
energy is the better option for NC - News & Observer
https://www.ncwarn.org/2020/03/as-the-cost-of-acp-
soars-renewable-energy-better-option/

CLUB SHELL (Pleurobema clava) and NORTHERN ... -
ECOS https://ecos.fws.gov/docs/recovery plan/940921.

pdf

Mountain Valley Pipeline’s Final Cost Nears $10 Billion,
https://wvpublic.org/story/energy-environment/
mountain-valley-pipelines-final-cost-nears-10-billion/ -
West Virginia Public Broadcasting
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Federal Court Stays Mountain Valley Pipeline's Biological
Opinion Again https://biologicaldiversity.org/w/news/
press-releases/federal-court-stays-mountain-valley-
pipelines-biological-opinion-again-2023-07-11/

Mountain Valley Pipeline Litigation Tests Congress's
Power to Limit Federal Court Jurisdiction https://
www.congress.qgov/crs_external products/LSB/PDF/
LSB11010/LSB11010.3.pdf

Candy Darter Among Endangered Species To Receive
Federal Funding - West Virginia Public Broadcasting
https://wvpublic.org/candy-darter-among-endangered-
species-to-receive-federal-funding/

Endangered and Threatened Wildlife and Plants;
Designation of Critical Habitat for the Candy Darter

- Federal Register https://www.federalregister.
gov/documents/2018/11/21/2018-25315/
endangered-and-threatened-wildlife-and-plants-
designation-of-critical-habitat-for-the-candy-darter

Roanoke Logperch (Percina rex) RECOVERY PLAN
-ECOS-US. ... https://ecos.fws.qgov/docs/recovery
plan/920320a.pdf

Wells Fargo's involvement in funding the Dakota Access
Pipeline - CalPERS https://www.calpers.ca.gov/
documents/201803-invest-item04e-21-a/download

Dakota Access Pipeline companies lost $7.5 billion
by ignoring social risk, https://www.dailycamera.
com/2018/11/27/cu-study-dakota-access-pipeline-
companies-lost-75-billion-by-ignoring-social-risk/
- Boulder Daily Camera.

Dakota Access Oil Pipeline (DAPL) - Global Energy Monitor
https://www.gem.wiki/Dakota Access Qil Pipeline

(DAPL

More than 220 Scientists Say Dakota Access Pipeline
Threatens Biodiversity and Clean Water https://conbio.
org/publications/sch-news-blog/scientists-sign-letter-
against-dakota-access-pipeline

The Dakota Access Pipeline (DAPL) - Environmental
and Energy Law Program https://eelp.law.harvard.edu/
tracker/dakota-access-pipeline/

Key Findings | Tallgrass Institute - University of Colorado
Boulder https://www.colorado.edu/program/tallgrass/

DAPL-case-study
Sorry, Trump Can't Save This Pipeline | East Daley

Analytics https://eastdaley.com/daley-note/sorry-trump-
cant-save-this-pipeline



https://biologicaldiversity.org/w/news/press-releases/federal-court-stays-mountain-valley-pipelines-biological-opinion-again-2023-07-11/
https://biologicaldiversity.org/w/news/press-releases/federal-court-stays-mountain-valley-pipelines-biological-opinion-again-2023-07-11/
https://biologicaldiversity.org/w/news/press-releases/federal-court-stays-mountain-valley-pipelines-biological-opinion-again-2023-07-11/
https://www.congress.gov/crs_external_products/LSB/PDF/LSB11010/LSB11010.3.pdf
https://www.congress.gov/crs_external_products/LSB/PDF/LSB11010/LSB11010.3.pdf
https://www.congress.gov/crs_external_products/LSB/PDF/LSB11010/LSB11010.3.pdf
https://wvpublic.org/candy-darter-among-endangered-species-to-receive-federal-funding/
https://wvpublic.org/candy-darter-among-endangered-species-to-receive-federal-funding/
https://www.federalregister.gov/documents/2018/11/21/2018-25315/endangered-and-threatened-wildlife-and-plants-designation-of-critical-habitat-for-the-candy-darter
https://www.federalregister.gov/documents/2018/11/21/2018-25315/endangered-and-threatened-wildlife-and-plants-designation-of-critical-habitat-for-the-candy-darter
https://www.federalregister.gov/documents/2018/11/21/2018-25315/endangered-and-threatened-wildlife-and-plants-designation-of-critical-habitat-for-the-candy-darter
https://www.federalregister.gov/documents/2018/11/21/2018-25315/endangered-and-threatened-wildlife-and-plants-designation-of-critical-habitat-for-the-candy-darter
https://ecos.fws.gov/docs/recovery_plan/920320a.pdf
https://ecos.fws.gov/docs/recovery_plan/920320a.pdf
https://www.calpers.ca.gov/documents/201803-invest-item04e-21-a/download
https://www.calpers.ca.gov/documents/201803-invest-item04e-21-a/download
https://www.dailycamera.com/2018/11/27/cu-study-dakota-access-pipeline-companies-lost-75-billion-by-ignoring-social-risk/
https://www.dailycamera.com/2018/11/27/cu-study-dakota-access-pipeline-companies-lost-75-billion-by-ignoring-social-risk/
https://www.dailycamera.com/2018/11/27/cu-study-dakota-access-pipeline-companies-lost-75-billion-by-ignoring-social-risk/
https://www.gem.wiki/Dakota_Access_Oil_Pipeline_(DAPL)
https://www.gem.wiki/Dakota_Access_Oil_Pipeline_(DAPL)
https://conbio.org/publications/scb-news-blog/scientists-sign-letter-against-dakota-access-pipeline
https://conbio.org/publications/scb-news-blog/scientists-sign-letter-against-dakota-access-pipeline
https://conbio.org/publications/scb-news-blog/scientists-sign-letter-against-dakota-access-pipeline
https://eelp.law.harvard.edu/tracker/dakota-access-pipeline/
https://eelp.law.harvard.edu/tracker/dakota-access-pipeline/
https://www.colorado.edu/program/tallgrass/DAPL-case-study
https://www.colorado.edu/program/tallgrass/DAPL-case-study
https://eastdaley.com/daley-note/sorry-trump-cant-save-this-pipeline
https://eastdaley.com/daley-note/sorry-trump-cant-save-this-pipeline
https://www.federalregister.gov/documents/2020/08/17/2020-17887/habitat-conservation-plan-and-draft-environmental-assessment-keystone-xl-pipeline-incidental-take
https://www.federalregister.gov/documents/2020/08/17/2020-17887/habitat-conservation-plan-and-draft-environmental-assessment-keystone-xl-pipeline-incidental-take
https://www.federalregister.gov/documents/2020/08/17/2020-17887/habitat-conservation-plan-and-draft-environmental-assessment-keystone-xl-pipeline-incidental-take
https://www.federalregister.gov/documents/2020/08/17/2020-17887/habitat-conservation-plan-and-draft-environmental-assessment-keystone-xl-pipeline-incidental-take
https://www.alberta.ca/keystone-xl-pipeline-project
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https://www.cbc.ca/news/canada/calgary/keystone-xl-termination-1.6059683
https://ecos.fws.gov/docs/recovery_plan/910927.pdf
https://ecos.fws.gov/docs/recovery_plan/910927.pdf
https://ieefa.org/wp-content/uploads/2019/01/Atlantic-Coast-Pipeline_January-2019.pdf
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https://www.courthousenews.com/endangered-species-22/
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Costs, Delays Scuttle 124-Mile Constitution Pipeline
Project | Courthouse News Service https://www.
courthousenews.com/costs-delays-scuttle-124-mile-
constitution-pipeline-project/

Who Killed the Jordan Cove LNG Pipeline? -

Portland Monthly https://www.pdxmonthly.com/
news-and-city-life/2023/05/jordan-cove-lng-energy-
project-oregon-pipeline

U.S. Fish and Wildlife Service to revisit

northern long-eared bat listing https://wildlife.
org/u-s-fish-and-wildlife-service-to-revisit-northern-
long-eared-bat-listing/

Permian Highway Pipeline Project - Barton
Springs-Edwards Aquifer Conservation

District https://bseacd.org/uploads/
KinderMorganPresentationBSEACDBoard3.14.19.pdf

Bayou Bridge Pipeline ready for service April

1, companies say, https://www.theadvocate.
com/acadiana/news/bayou-bridge-pipeline-
ready-for-service-april-1-companies-say/

article 2a386fac-50c8-11e9-8d66-0b06203b8ael.html
- The Advocate

The Case of the Austin Blind Salamander - Animal

Law Developments https://blogs.duanemorris.com/
animallawdevelopments/2019/03/01/the-case-of-the-
austin-blind-salamander/

INTHE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF TEXAS AUSTIN DIVISION CITY OF
AUSTIN, CITY OF SAN MARCOS, TRAV https://bseacd.org/

uploads/10-Memorandum=-in-Support-of-Application-
for-Pl.pdf

Landowner Lawsuit Against BBP —Atchafalaya
Basinkeeper https://www.basinkeeper.org/abk-in-action

Atchafalaya Basinkeeperv. U.S. Army Corps of Engineers
- Climate Change Litigation https://climatecasechart.
com/case/atchafalaya-basinkeeper-v-us-army-corps-

engineers/

History: Sagebrush Habitat Conservation Fund https://
sagebrushfund.org/history.html

Resisting Environmental Destruction on Indigenous Lands
v. EPA - Climate Change Litigation Databases https://
climatecasechart.com/case/resisting-environmental-
destruction-on-indigenous-lands-v-epa/

Lawsuit Launched to Protect Polar Bears From Interior
Secretary Salazar's Arctic Offshore Drilling Plan -
Common Dreams https://www.commondreams.org/
newswire/2010/05/05/lawsuit-launched-protect-polar-
bears-interior-secretary-salazars-arctic-offshore
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Shell Abandons Controversial Arctic Drilling

Campaign After Spending an Estimated $7

Billion - VICE https://www.vice.com/en/article/
shell-abandons-controversial-arctic-drilling-campaign-
after-spending-an-estimated-7-billion/

Shell abandons Alaska Arctic drilling - The Guardian
https://www.thequardian.com/business/2015/sep/28/
shell-ceases-alaska-arctic-drilling-exploratory-well-oil-

Shell's Offshore Alaska Drilling Project to End Due to
Money and Efficiency Concerns https://dragonproducts.
com/shells-offshore-alaska-drilling-project-to-end-due-
to-money-and-efficiency-concerns/

Biden Administration Suspends ANWR Leases | Animal
Welfare Institute https://awionline.org/awi-quarterly/fall-
2021/biden-administration-suspends-anwr-leases

Second Lease Sale in Arctic Refuge is a Complete Failure
- Campion Advocacy Fund https://campionadvocacyfund.
org/2025/01/08/second-lease-sale-in-arctic-refuge-is-
a-complete-failure/

Coastal Plain of the Arctic National Wildlife Refuge |
Bureau of Land Management https://www.blm.gov/
programs/energy-and-minerals/oil-and-gas/about/
alaska/coastal-plain-arctic-national-wildlife-refuge

Arctic National Wildlife Refuge: Status of Oiland

Gas Program - Every CRS Report https://www.
everycrsreport.com/files/2024-09-20 1F12006
cff2ca49106ceeacd575delfaec572e4b528e677.html

Interior Department Suspends QOiland Gas Leasesin
Arctic National Wildlife Refuge https://www.doi.gov/
pressreleases/interior-department-suspends-oil-and-
gas-leases-arctic-national-wildlife-refuge

Arctic National Wildlife Refuge: Status of Oiland Gas
Program - Congress.gov https://www.congress.gov/
crs-product/IF12006

Arctic National Wildlife Refuge — Oiland Gas Development
... https://eelp.law.harvard.edu/tracker/arctic-national-
wildlife-refuge-oil-and-gas-development/

Federal Court Finds Massive Gulf of Mexico Offshore Oil
Sale Illegal, Ruling in Favor of Gulf and Environmental
Groups - Earthjustice https://earthjustice.org/
press/2025/federal-court-finds-massive-qulf-of-mexico-
offshore-oil-sale-illegal-ruling-in-favor-of-qulf-and-
environmental-groups

Sierra Club v. National Marine Fisheries Service - Climate
Change Litigation Databases https://climatecasechart.
com/case/sierra-club-v-national-marine-fisheries-
service/
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Desert Rock Energy Facility Clears Navajo

Nation Hurdles - LCG Consulting :: EnergyOnline
https://www.energyonline.com/Industry/News.
aspx?Newsl|D=7316&Desert Rock Energy Facility
Clears Navajo Nation Hurdles

EPA Remands Permit for Desert Rock Coal Power Plant
- Earthjustice https://earthjustice.org/press/2009/
epa-remands-permit-for-desert-rock-coal-power-plant

Challenging The Desert Rock Coal Plant - Earthjustice
https://earthjustice.org/case/desert-rock-coal-plant-

challenge
Spruce No. 1 Surface Mine | US EPA https://www.epa.gov/

cwa-404/spruce-no-1-surface-mine

EPA's Retroactive Veto of CWA Permit Upheld by

DC Circuit - Steptoe https://www.steptoe.com/en/
news-publications/epa-s-retroactive-veto-of-cwa-
permit-upheld-by-dc-circuit.html

Appeals Court Upholds EPA Veto of Spruce No. 1
Mountaintop Removal Mine Permit https://earthjustice.
org/press/2016/appeals-court-upholds-epa-veto-of-
spruce-no-1-mountaintop-removal-mine-permit

Diné Citizens Against Ruining Our Environment v.
Bureau of Indian ... https://climatecasechart.com/case/
dine-citizens-against-ruining-our-environment-v-
bureau-of-indian-affairs/

Four Corners Power Plant and Navajo Mine Energy
Project - Center for Biological Diversity https://www.
biologicaldiversity.org/programs/public lands/energy/
dirty energy development/coal/pdfs/12-21-2015 NOI .

pdf

Tribal Sovereign Immunity: Ninth Circuit Dismisses
Environmental Challenge to Navajo Coal Mining - Somach
Simmons & Dunn | Attorneys at Law https://somachlaw.
com/policy-alert/tribal-sovereign-immunity-ninth-
circuit-dismisses-environmental-challenge-to-navajo-

coal-mining/
Federal Courts 2019 | Dine Citizens Against Ruining our
Environment v. Bureau of Indian Affairs - National Indian

Law Library (NILL) https://www.narf.org/nill/bulletins/
federal/documents/dine v BIA.html
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Willow project | Research Starters - EBSCO https://www.
ebsco.com/research-starters/social-sciences-and-
humanities/willow-project

Conservation Groups Sue to Stop the Willow Oil Project
in Alaska’s ... https://defenders.org/newsroom/
conservation-groups-sue-stop-willow-oil-project-
alaskas-western-arctic

Center for Biological Diversity v. U.S. Bureau of Land
Management - Climate Change Litigation Databases
https://climatecasechart.com/case/sovereign-inupiat-
for-a-living-arctic-v-bureau-of-land-management-2/

NiSource Multi-Species Habitat Conservation Plan
Executive ... https://www.fws.qgov/sites/default/files/
documents/NiSourceHCPfinalCoverExecTOC.pdf

NiSource Multi-Species Habitat Conservation Plan
Executive Summary - ECOS https://ecos.fws.gov/docs/
plan documents/thcp/thcp 3480.pdf

Recovering America's Wildlife Act https://www.ncwildlife.
gov/wildlife-habitat/wildlife-action-plan/recovering-
americas-wildlife-act

Energy companies abandon long-delayed Atlantic Coast
Pipeline https://www.washingtonpost.com/local/virginia-
politics/atlantic-coast-pipeline-canceled/2020/07/05/
dalc0f40-bef5-T1ea-b178-bb7b05b%4af1 story.html

See Sierra Club, Inc. v. United States Forest Serv., 897 F.3d
582 (4th Cir. 2018).

Thacker Lithium Mine: https://apnews.com/article/
lithium-mine-endangered-snail-species-nevada-
9a596733d10e3d63a56ccel94eb70fced

Rhyolite Ridge Lithium Mine: https://www.latimes.com/
environment/newsletter/2025-07-031/a-climate-saving-
lithium-mine-could-be-doom-an-endangered-desert-
flower

Loper Bright Enterprises v. Raimondo, 603 U.S. 369 (2024)

Sierra Club, Inc. v. United States Forest Serv., 897 F.3d 582
(4th Cir. 2018)
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